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PREFACE. 



Many years of agitation^ and revolution^ have 
elapsed^ since it occurred to me, that the com- 
mentaries en the laws of England were barren on 
such legal topics, as relate to oti^ (Colonies, fisheries, 
and commerce. The commentator Was, probably, 
unable ta obtain materials^ qwing to this circum- 
stance, that the appeals from our foreign domi* 
nions lay to the king in his council, and not to th^ 
king in his Bench. There have been scarcely any 
reports of cases, which were decided, on such.ap* 
peals, and were accessible to research ; but, if such, 
appeals had lain to the king in his bench; then 
would there have been many reports laid before 
the public, whence the commentator on the laws of 
England might have drawn^ with an inquisitive 
spirit, and a liberal hand. 

b 



u The preface* 

Such were my convictions, while I was digging 
through the books of thd Soard of Trade^ and other 
depositories, for the materials oi my Political Annals 
of the Revolt ed Colonies^ which I offered to the pub- 
lic, in 1 780 s and I was thus induced to take copies 
of such law opinions, as appeared, in the course of 
my researches. Those copies swelled, during my 
progress, to a bundle ; and, it seemed to me, that 
if they were digested under heads, they might 
iomewhat supply the juridical defects, which have 
been already intimated, rather than*shown. 

It became, at length, known, that I had made 
such collections of law opinions : and professional 
gentlemen, setting out, to the west, and to the 
east, to execute various offices in the juridical de- 
partments, desired to derive some rays of know- 
ledge, from the deliberate opinions of their elders^ 
Who had risen to eminence, as much by their in- 
tegrity, as their talents. 

Such a limited use of such opinions, was said to 
be penurious ; and, I was urged to send my col* 
lections to the press, as the properest mode of 
making such lore useful to the many, as well as to 
the few : it was^ indeed^ apparent, that sueh docu-^ 
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ments^ lying separated in different depositories^ and 
obscured, by meaner matters, were of very little 
value, ai^d of less instruction to the governors, as 
they had always been to the governed : the very 
departments of state, which possiessed such unknown 
treasures, could neither be much wiser, for their 
uncottsciotis possession, nor in any manner regu^ 
lated in their practice, by unknown precedents? 
Idem est non esse et non apparere was a maxim very 
applicable to the statesmen, who filled those depart^ 
mentSjT and could not pursue any settled policy, by 
those beacons, which had lighted their predecessors^ 
on their official course. Owing to all those con« 
siderations, I have been induced, at the end of 
many years, to give publicity to those juridiciU 
opinions^ in the hope of doing some good, by their 
publication, while no object of any use can be 
gained, by their concealment. Those opinions will 
do honour to the lawyers, who gave them, not only 
as they display a perfect knowledge of the several 
subjects, but evince a deliberation, and candour, 
which are equal to their skill. Those opinions, were 
often given, after seeing agents, and hearing count- 
sel, and sometuBes ddiyeredf with many^qualificai» 

b2 



IV THE PREFACE. 

tions, when the cases were either imperfectly stated, 
or the facts uncircumstantially understood. On 
perusing the fpUo wing opinions, the more judicious 
r^eader will be apt to cry out, No country enjoys 
such a college of civilians, as the prerogative court 
supplies : neither Greece, nor Rome, in their best 
days, produced such municipal lawyers^ as have 
illuminated this nation, by their learning; ani- 
mated the people, by their eloitjuence ; and dignified 
their profession, by their probity. 

It has been my endeavour to arrange the follow- 
ing opinions, accoi^ing to my limited notions of a 
just analogy; and, when it is recollected, that so 
great a jurist, as sir Matthew Hale, acknowledged 
his inability to reduce hh analysis of the law to an 
exact logical method, censoriousness may, per- 
haps, think with less severity of my unskilfulness. 

This multifarious subject may be properly digest- 
ed under the following heads: — 

Firsts The king's prerogative abroad : 

1. Of his ecclesiastical authority : 

IL Of his civil authority : — ^This last may be 
again subdivided into four divisions # (1.) The 
lung's rights; (S.) The king's power qf taxation 
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<^ver conquests ; (3.) The king's ^r^rn/^; (4.) An 
anomahus exclusion of the king*s prerogative, in the 
appointment to one office. 

Secandlyj Of the kin^s general jurisdiction^ 
abroad. 

JTiirdly, How far the king's subjects, who emi* 
grate, carry with them the English law: 

I. The common law : 

II. The statute law. 

Fourthly^ Of the colonial constitutions i-^^This 
kead may be subdivided into six divisions : 
L 0£ the governor : 
IL Of the kin^s council: 

III. Of the representative assembly : 

IV. Of the want (^ sovereignty^ in the colonial 
legislatures: 

y« Of the various modifications^ which the con- 
stituted ofsembly admits : 

VI. Ofthe colonial judicatures. 

Fifthly^ Of the admiralty jurisdictions. 

Suithly, Of the national ^sheries. 

Seventhly, Of commerce :— -This head may be 
subdivided into four divisions : 

I. Manufactures set up abroad : 
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II. The acts of navigation : 
' III. Miscellaneous matters of trade : 

IV. Of coins. 

..Eighthly^ Of Me law of nations :— This head may 
be subdivided into two divisions : 
. I. Treaties: 

II. The legal effects^ arising from the direct in- 
dependence of the United States. 

Superior to all those colonial jurisdictions was 

the king, in his council, at Whitehall. During the 

first age of the colonies^ from 1606 to 1640, the 

whole superintendence of the king was exercised, 

both executively, and legislatively^ by the privy 

council. 

. An age of innovation and reform now began : 

and the jurisdiction of the privy councily within the 

realm^ as to persons^ and property, was regulated 

by parliament * • 

But, whatever may have been taken away, at the 

sad commencement of the civil wars, was assumed 

by the parliament, which exerted every act of 

* 16 Ch. t ch. 10; i. Blacks. Com. 230^1. 
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sovereignty over the colonies*. When the mo- 
narchy was reestablished^ in 1660j the king*s aB« 
cient jurisdiction over the transatlantic colonies 
was restored with the king^s government Bat 
the plantations had now» by many accessions, 
grown into bulk : ai^ the king's superintendence 
becanie stiU more necessary^ and frequent^ for pre- 
serving the sovereignty of the crown, and the sob* 
ordination dfthe colonies. A council of trade, and 
plantationif was now established; consisting of an 
indefinite number of respectable persons, who were 
not, however^ members of the privy council. Of 
that council of trade was sir Josiah Child, who was 
dien a brewer, in Southwark ; and is still remem^^ 
bered, for the solid sense ofhis commercial treatises* 
This council was abolished on the 12th of Marcli» 
1574-5, when the whole affairs of trade, and colo» 
nies, werQ placed, by the king's declaration, in 
councfl, under the jurisdiction of acoamiittee of the 
privy council, which, during the various changes 
of varying times, still retained its colonial autho- 
rity of ancient times* 

* See ihe sereral acts, in Scobbdl, which are the prototjpei 
«f the acts 0f nai^gation. 
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The distresses, both of our commerce, and our 
colonies, during the revolution' war, created dis- 
content : and this discontent, and those distresses, 
produced outcries, and complaints, which predis- 
posed the nation, for some change : such, then, was 
the origin of the board of trade and plantations^ 
during the year 1 696. By a commission, under the 
great seal, a nobleman for president, and several 
^ntlemen, who were eminent for their knowledge 
ef commerce, and of colonies, were appointed, witli 
Tarions powers, for superintending, and proihotihg 
i>6th *. During many years, their superintendence 
f>ver the plantations was vigilant, and incessant: 

* The plan of the board of trade, during the reigns of king 
l^illiam, and queen Anue, seems to have been, to appoint two 
noblemen, and eight commoners, as commissioners, for exe- 
cuting the two great objects of the commission^ the promoting 
of tfUde, and the superintending of the plantations. The meat' 
hem of the first board were, John, earl of Bridgewater, Ford, 
«arl of TankerviUe, sir Philip Meadows, who wrote ** Observa- 
1ions> concerning the Sovereignty of the Seas;" William Blaith* 
wayt, who had been secretary of the old council. of trade and 
plantations, and died auditor of the colonial revenue; John 
Palexfen, the chief justice's brother, and a merchant in the city, 
who published a tract on trader the well known John Locke, who 
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but, what such a board could do, for promoting 
commerce/ or fisheries, more than removing ob» 
structions out of the way, by their advice, and aid, 
it is not eauy to tell. They were either useful, or 
useless, like other establishments, according to the 
use that was made of them. If a conceited, meet 
dling, forward person happened to bear sway as 
secretary of state, he deprived the board of its juris- 
diction, and usefulness: if a person ofconsequence, 
and talents^ happened to preside, at such a boards 

ft 

it' became extremely advantageous to the state, hy 
investigating colonial titles, and complaints, by as- 
sisting negociators, with their informations, and 
advices, in addition to the usual occupations of 
such a department. The first commission speci- 
ally recommended to the attention of the board; 
one of the most difficult of subjects, the poor^ the 
poor-rates J the poor-laws ; asubject of such compli* 

wrote on the coinage; Abraham Hill, whose collections on 
trade and colonies are in the British Museum ; and Jolm 
Methuen, who, from l6go, represented the Devizes, in paitia^ 
ment: ^he was sent to Portugal, as ambassador extraordinary, 
for the special purpose of making the contmerciai treatj, dated 
the 27th of December 17OS: he died about the year 1705. 
The bokrd bf trade was a proper nursery of such ministers. 



cation, as baffled the united labours of the ten commis- 
sioaers^ and seems to defy the wisd<Hn of parliament. 
. It was probably intended, that the board of 
trade should have power to administer an oath : 
and the solicitor-general, Thomson, gave his opi- 
nion to this effect : 
Sir^ 

. In obedience to the commands of the lords com^ 
missioners for trade and plantations, signified by 
yours of the fifth instant, I am of opinion, that the 
clause in the commission, which is under the great 
seal, does empower the commissioners, or any 
three of them, to administer an oath, to witnesses, 
who shall come before them to be examined, touch- 
ing any matter mentioned in the commission, to 
which that power does relate* 

Wm. Popple, esq. I am, &c* 

Feb. 6, 17 19-90. Wm. Thohpsom* 

^ By a special clause of the first commission, the 
board was empowered to call for the advice and 
aid of the attorney, and solicitor-general \ The 
following opinions will show, that soon after Me 

* The law officers were each allowed a staadiog fee of a 
hundred guineas, with ten guineas to each of their clerks. 
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revolutum^ the ministrj called upon the lord chief 
jastice Holt, for his advice; but he does not appear, 
when acting, in this character of adviser, in his best 
light. The whole judges were called upon, soon 
after the same epoch, to give their advice, as to the 
legality of the assknto trade, though it must have 
been the magnitude of the object, more than its 
difficulty, which required such mighty knowledge, 
as the %Af^ of Westminster- hall enjoyed, to see^ 
that such a trade, with the Spanish colonies, in 
Spanish ships, was inconsistent with the acts of 
navigation. 

When treaties of commerce were in contempla« 
tion, during the year 1 709i the board of trade was 
empowered to call in the aid of the king's advocaM^ 
general. The following opiinions show several 
instances of the joint advice of the advocate, the 
attorney, and solicitor*general, which was asked, 
and received, by the king's ministers : what other 
country can boast of jurists, with such extent of 
knowledge, and reach of thought, as such joint 
advice exhibits I 

Soon after the aceession of George I. the acts of 
the colonial assemblies, which were to be reviewed. 
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became extremely voluminous ; the standing fee 
ei a hundred guineas had ceased to be any object 
to the attorney^ and solicitor-general : and it be^ 
came apparent, that advice was at length asked on 
particular business of such magnitude, as a fee of a 
bmidred guineas was quite unequal to the affairs, 
iBod income, of the law-officers of the crown, from 
other sources. Thus, the progress of business led 
cm to the special appointment oi one of the king's 
learned counsel, to attend to the law affairs of this 
iDplonial department. 

The first counsel, who was thus assigned to the 
board of trade, in April 1713, was Richard West, 
."who had distinguished himself, by publislhing '^ An 
inquiry into the manner of creating peers ;*^ > oxid re- 
]H^e0ented, in parliament, successively^ Grampound, 
i^iid Bodmin. He was allowed a special salary of 
Aree hundred pounds a year. The advocate, the 
fttjtoraey, and solicitor*general, continued to be 
consulted, on particular occasions, and were paid 
Ilia 'accustomed fees, for such applications. In 
June 1725, Mr. West was appointed chancellor of 
Ireland : Jbut he unhappily died at Dublin, in De- 
cember 1726; leaving a son, who distinguished 
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himself, as the correspondent, and friend of Grayj 
the poet. 

, Francis Fane, of the Inner Temple, a relation of 
the earl of Westmorland, the president of the boanl 
jQf trade, was immediately appointed, as the sue* 
eessor of Mn Westi in June 1725. He continued 
to represent in Parliament, . either Taunton, or 
Petersfield ; and to act, as learned counsel to this 
establishment, which required so much legal assist- 
anccjlill November, 1746, when he was appointed 
a member of the board. ... 

After this long service, he was immediately sup4 
ceeded by Matthew Lamb, the representative in 
parliament for Stockbridge. He was created ii 
Jbaronet in January I75d, and he continued a r6^ 
presentative in parliament for Peterborough, za 
wdl as the learned counsel to the board of trade, 
till his decease, on the 6th of November, 1768:. his 
ton, sir Peniston, was created a peer of Ireland, on 
the 2d of May, 1770. It is unnecessary to tell, 
who were the law officers of the crown, that, gave 
special opinions to the board, while Mr. Fan^, and 
sir Matthew Lamb, acted as law counsellors to Ithat 
establishment : the world has seldom seen such ^ 
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^accession of jurists, whether we regard theu*kndw« 
ledge, their temper, or their integrity. 

At a very critical moment of colonial affairs, 
this important office of law adviser to the board of 
trade remained undisposed of, during several years 
of great colonial perturbation : at length, on the 
SOth of April, 1770, Richard Jackson, one of the 
king's learned counsel, was appointed to this trusty 
which this accomplished lawyer very sufficiently 
discharged till the abolition of the board, at the 
same epoch, which saw thirteen revolted colonies 
acimowledged to be sovereign states. By the 
same statesman, who advised that acknowledg- 
ment, Mr. Jackson was appointed a commissioner 
of the treasury, though his omniscknee could not 
prevent the fall of the minister, who mortified the 
nation, by his prejudices, and injured it, by his 
projects. Mr. Jackson died on the 6th of May, 
1787j leaving a very ample fortune to his two sis- 
ters: at the time of his decease, he was one of 
the king's learned counsel, a member of parlia- 
ment, and a fellow of the royal, and antiquary so«- 
ciedes* 

The first shock which the board of trade had to 
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sustain^ was given by the inconsiderate hand of the 
earl of Shelburne^ when he was appointed secre* 
tary of state^ on the 23d of May, 1706* The oor* 
respondence^ and the patronage^ which the board 
had kmg enjoyed, was now resumed^ and they were 
informed, from authority, '^ that the commissioners 
were, in future, to act as a board of advice and 
counsel, upon such points only, as should be refer* 
red from the privy council, or secretary of state */' 
The authority of parliament had been recently 
shaken, by the repeal of the stamp act; and the 
commission for plantation affairs, which had know^ 
^^JS^3 Ai^d (experience, and energy, was thus re^ 
duced to a board of reference* 

When the repeal beforementioned did not pro«> 
cure acquiescence, and the shock, which had been 
^^iven to the board, did not enforce respect, Terj 
different measures were adopted. A secretary c^ 
state for tbe colonies was created, and in July, 
1768, the board was restored to the authority, and 
practice, which it eiyoyed, and used, ^ antecedent 
to the date of the said letter of the 36th of August^ 

• Lord Shelburae's letter of the a6th of AugiMt, IjOSk 
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1766*.*' The colonial secretary was, thenceforth^ 
directed to be a constituent member of the board; 
bnt the past could not be recalled, while little souls 
on little shifts relied. . 

None of the statesmen of that period, nor those 
of the preceding, or subsequent times, bad any su8-> 
picion, that there lay^among the documents, in the 
board of trade, and paper office, the most satisfac* 
tory proofs, from the epoch of the revolution, in 
1088, throughout every reign,; and during every 
administration,, of the settled purpose c^the revolted 
/ colonies, to acquire direct independence : those shifts 
of policy only strengthened the previous design, 
which had so long been entertained, of, acquiring 
positive sovereignty ; yet was .not such a desiga be- 
lieved, by little souls, even after that long medi- 
tated event had occurred, by the positive declaration 
of it, in 1776. The subsequent struggles of inef&* 
jpient shifts, at whatever expense of many millions, 
and much bloodshed, only led on to that avowed 
a(^owledgment of real sovereignty, which was tarr 

* Lord Hillsborough's official communication, dated the 6th 
of July, 1768. 
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diljrgiven^inL 1782. At the same epoch/the states- 
aiaU) whosk do^uence, and efforts^ had so effica* 
ciously <:otitribut6d to that events moved for the^. 
law, nvhich abolished the board of trade K Lord 
Shetburne, as secretary of state, again held th^* 
ominous j)en, which, on the 2d of August, 178!?,: 
even months before the act had passed, communis 
eated to the several members of the commission 
the. deadly tidings, that the king had no further oc-^ 
casion for their commercial, or colonial servicesi^ 
yi${, a peace was still to be made with the Uoitod 
Spates, with France, with Spain, and with Hollands 
Lord Sbelburne lived to hear, in parliani!9nt>. that^ 
the peace of .1783, was unsatis&ctory. 

Acquiescence, in what cannot be remedied,, if 
one of the great morals, which nations, in theie 
progress, have to practise* Aft^r all those events^ 
domestic, and foreign, it was supposed by some, that 
the whole business of the late board of trade had 
devolved upon the secretary of state; but, the secnef* 
tary, for the colonies, had been abolished, by the 
same stroke ctf law, that bad dissolved, untimely^ 

■ 

* 32 Geo. III. ch. 82. 
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the bdiar ds'^oitifnission ; and the d^volation eiclii^ 
si?ely M bpba tb^ privy coudgII, as the kingV. 
Staj^ding ^ council,' from ancient ; times : it .acjcord- 
ifagly^ acted, for several years j in some difficult: 
qucfsttons, : while ,the old trade, and new^ habits p| 
the United States, iKere to.be.regained> by means 
of II commitifee of its ownjixembers* 
/^ The .secretai:^ of state, howe^ec, while sonie;diffi-, 
ettkies' still remained, '^pointed a law officjer, tQ 
^illi^iten bis. steps, though under the late i^qt pf 
]^af liament^;^ deliberaJdofl, and adirice, did uQt \>!^t 
llmg^ta'kh office; wiltch, : uini^r that stat^te^; was 
ilf^tlelj^* ttiiliisteria^ ibr transmission, rathek: th^,4 
for counsel. . ti6^ se^^Uected,. p^rhapsf» that the 
Ib^^rd o£ trade^ did enjoy^hi^ i-nstractiye aid of a 
karnedi pecson y. biii: he ^id* j^t Jgiow,^ probably, 
lljlf'. whataiith6bity^ ikM for what pqrpo^e,^ such a^ 
Ml^^er-^had been, appointed, by Mje Jcing. Tp hc^ 
bwn <^<m<isel, theiolmiial s^or^tary sipw: r^f^rred 
the sewral; act§ of assembly, *as tbpy arrjived^ fro^i 
tht xcolbniiss, before tihey , wter§ .referred to thje 
flfpfy coun^cil, for exiumtnation, ali4 report to the 
king : it is easy, then, to see, that such a reference 

* 22 Geo. m. ch. 82. 



was tnade^ by incompetent authority, to an income, 
petent adviser. Th^ reference, therefore, to such- 
a x^ounsellor, and his report on such acts of assem^; 
bly, were, of course, coram rionjudice ; aqd it waff 
a measure of retardation^ rather than o{ further^ 
tfnce; . towards ultimate completion, by the king's 
disseht,^ or approbation : thus the appointment of 
such a law officer, the advice of such an officer, and 
the fees of such an officer, when demanded of prii 
vate parties, for private acts; as such a demand, in 
recompence, for incompetent advicej thus coram soii 
jiidicet must be deemed unofficial, and uhconsti» 
tutional. The law, as we learn from sir Edward 
Coke, scowls on new offices, ^spiecially, Wh^e 
something is demanded for nothing. : Th^ paxUaf 
meat scowls at every act, by tvhich raotney h^kf^ 
any manner, raised on the subject, without sonle 
Mrtof assent, either virtually, or directly, in parlia- 
ment, or assembly. Every man, every woman, and 
every child, must scowl at fees, which are demanded^ 
not for service, but for hindrance, When sxv Philip 
Yorke, the attorney-general, was consulted tbouj: a 
commission, to empower justices of peace to raise 
mpney, for local jjnirposds, it iSfewfoundland, like a 

c2 
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great lawyer, and good tnan, he cried out, *« he 
'hoped tio commission would be given for such a 
purpose, without some sort of assent, by those, who 
were to pay the tax/' 

- .At length, in August 1786, a committee of privy 
counsellors, like the analogous committee of l674» 
was appointed, by the declaration of his majesty in 
bis council, for the consideration of all matters, re* 
latin g to trade, and foreign plantations, with a 
chairman, and vice-chairman, and suitable officers. 
When this committee was appointed, the act of 
the 22d of the same king ^ attached upon it, as it 
had enacted, that the business theretofore done by 
the board of trade, should be executed, by a com*^ 
tnittee of privy council, with all the authorities, 
powers, and jurisdictions, given and enjoyed, by 
the said commissioners for trade and plantations. 
- The authority, power, and jurisdiction thus 
^ven by parliament, precluded all other power, in 
this respect, whether claimed by the secretary o£ 

m 

ftate,^ or by others, other than the mere transmis- 
sion of the colonial acts to the privy council, as 
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the Constitutional channel through which the colo-; 
nial acts must come before such a committee^ foi 
the king's ultimate decision. ,When the board of 
trade was abolislied, the commissioners left behind 
them vast manuscript collections, which are of far 
more value to the king, and nation, than all the 
money, that had been paid to them, in the nature 
of salary, with a penurious spirit, and a tardy handi 
yet must it be allowed, that the value of such col- 
lections must be limited, by the use, which is made 
of them, for the public benefit. 

From those manuscript collections chiefly, as 
I have already intimated, the following opinions 
were transcribed, when researches were made for 
minor matters ; and from them is now published, 
for the first time, the opinion of the attorney 
and solicitor-general, sir Philip Yorke, and sir 
Clement Wearg, which was mentioned with so 
much approbation by lord Mansfield, when de- 
livering the judgment of the court of king's bench, 
in the case of Campbell and Hall ; when his lord- 
ship considered this opinion as authority ^ which 
had not been answered, though two such great 
names had considerable weight. Such opinions, 
when given to the king, or his councils, by the 



law officers of the ^^rowii, who are bound, by their 
duties, to give their sentiments, and advice, accords 
ihg to their skill, and knowledge, may be deemed 
6f little less authority, thah decided law; and the 
following opinions are published, with the well* 
xheaning hope of contributing somewhat to the 
tiseful stock of juridical knowledge, wHich the pro- 
fession, and the people, enjoy, as the safest shield of 
private rights; as the noblest palladium of the pab- 
lie good, in such an empire as ours, whose interest, 
and whose pride, it is, to be governed by Iww. 



A LIST of the LAWYERS, whose opinions are sub- 
mitted to the public, in the following work : 

J. Dr. Exton, of the commons : he published, in 
J 664, Maritime dicceologie^ or sea jurisdiction of 
^England, folio. 

2. Dr* Lloyd, of the common^: flourished 1677. 

3. Sir Lionel Jenkins, was born in Glamorgan- 
shire, in 1620: and having entered Doctor's Com- 
inqns, rose amidst vicissitudes, and revolutions, 
through every step of his profession to the top. 
He was made secretary of state, in April 1680, and 

A privy counseHor J hp resigned his dignified office. 
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ia AprilY684 ;'iitid ^ied^ ^n, 1€8$^ t^fta 4 lifer.irf 
usefulness^ and of honour. He represented Qs^4 
(JaiirerSity, in several parliaments. His Iigtt^r$,.9nd 
drg^isents,, fivere published^ by Wynne, 1724^ m jf 
voJs. ftdio; :. . . - , ,♦> 

- 4; Sir John King, was elected treasurer of tb# 
Inner Temple, on the 30th of October, 16T5. . / .t 
'. '5, Sir Francis Winnington was made soiiQitoi> 
feneral, in 1672 ; became reader of the Mid^* 
Tem|^, in 1675, and treasurer of the same soi:$ietj^ 
io 1676* : I 

' 6. Sir William Jone^, who was treasurer <^ 
Gray^slnn, in l671j was constituted solicitor-gen€^ 
ral, in November 1 673-; aind attornteyrgeneraJi in 
January 1674-5* 

7v Sir Creswell Lavinz, who was treasurer of 

6ray*slnn, in l679,succeeded sir W.Jones, as at^ 

* 

tomey-gerieral, during the same year. His Reports, 
•which w^€J praised by 'lord Mansfield, wjer^ jptdju 
-li^hed, in» 1708 ; and these tvere «oon .Hollowed 
•by his Entlriei: There is a gentleness, in his. opi- 
nions, *as attorney-igenera^U which, does )iim; /high 
, honour^ during an age of little scrupulosity.,, itje 
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i|^a9 created ^(erjeant, on the 29th df November 

8. Sir Robert Sawyer was appointed attorney* 
genera], on the 14th of February 1680-1, andagain^ 
on the 7th of February 1684-5 : he died in 1692* 

9. H^neage Finch, was appointed solicitor ge- 
neral, in January 1678, in the roopi of Winning- 
tonr : his commission was renewed in February 
1684; but, he seems to have been superseded by 
^r ThomasPowis, in April 1686* H6neage 
Finch represented Oxford university, in parlia- 
meht, during 1678, in 1688, and as low. down 
as 1700. 

10. In 1688.9> the whole judges of England. 

11. Sir John Holt, was born at Thame, in Ox- 
fordshire, 1643; and was educated at Abingdon 
•school^ where his father was recorder : he proceeded 
to Oriel college, Oxford; became a member of 
-Gray's Inn, in 1658, and was chosen recorder of 
London, on the 13th of Feb. I68^r6. He was ap- 
-pointed the king's serjeant on the 2Sd of April 1 666; 
^n the 17th of April i689> he was appointed to the 
"bigh olfice of chief-justice of the king's bench : and> 
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in March 1709) he finiished his useful career^ with- 
out Leaving any issue to perpetuate his name. HilEl 
ietter.'to the lord-president, the earl of Danby, 
advising the seizure of the charter of Maryland^ 
without office found, on the ground of necessity^ 
deducts something from his character of inflexibi* 
lity, as ajudge. 

* — . 

J 2. Sir George Treby was appointed the* re- 
corder of London, in 1680; solicitor-general, the 
4th of March 1688-9; attorney-general, on the 
7th of May 1689; chief-justice of the common 
pleas, on the SOth of April 1692: and dying in 
1701, was succeeded by sir Thomas Trevor, on the 
5th of July 1701. 

13. Sir John Somers was born at Worcester, 
•in l652 ; was educated at Trinity college, Oxford ; 
whence, he removed to the Middle Temple; he 
succeeded Treby, as solicitor-general, on the 7th 
of May ^1689, and as attorney-general, on the 2d of 
May 1692 : in 1693, he was appointed lord keeper 
of the great seal; and in 1697> was created lord- 
chancellor, with the title of lord Somers. But, on 
the 21st of May 1700, he was superseded, when sir 



* 

Nithan Wright was appointed lord-keeper. Lbrd 
Somers was, in 1708, appointed president of the 
council, which office he resigned, Jn I7IO. He 
died in 1716, after survmng the powers of his 
liiind. He appears to ha?e been a collector of 
tracts, during an age, wl^n such lore abounded. 
His judgment on the banker's case was published, 
some years after his decease. His pamphlet, ap- 
jpealing to the judgment of nations, concerning the 
rights of kings, and the privileges of the people, has 
l*un through, many editions, as we might easily -ex- 
pect, from th^ title, and the subject^. . 
- 14. Sir Edward Ward, the king's serjeant, was. 
appointed attorney-general, as successor to Somers, 
on the 4th of April l69S, He was made chief 
,baron of the exchequer, on the the 10th of June 
1695; and he died, probably, in November I7l 4, 
when sir Samuel Dodd succeeded him. 

15. Sir Thomas Trevor was appointed solicitor- 
general, on the 2d of May 1692^ and attorney- 
•general, on the 10th of June 16(95. He was made 
^hi^ef-justice of the common pleas, on the 5th of 
July 1701 : he soon after acquired the peerage; 



and cliedy probably in October 17^4, when he wair 
succeeded by sir Peter King^ as chief-jusftice of the 
cbmMoii pleas* . , 

' 16. Sir Jqhn Hawles w?is appointed solicitor* 
genera)^ on the 13th of July, 1695; and probably 
died, in 1702; as sir Simon Harcourt succeeded, 
him, in that office, on the 1st of June 1702. In 
1680, sir John Hawles published .his popular tracts 
oh Englishmen's Bights. During the same age of 
agitations, he published his remarks on some state 
irials. He also published, in 1689, a reply to siif 
Bartliolemew Shower, in his controversy with sii' 
Robert Atkyns on lord RussePs innocence. The 
state papers, which have since been published, hav^ 
decided the point, that were then in controversy, -^ 
17. Henry Compton, the son of the first earl of 
Northampton, was born in 1632, and educated at 
Queen's college, Oxford, He was created bishop 
of Oxford, 1674 ; and, in the subsequent year, was 
translated to London. He had the honour to edut 
cate the two princesses, Mary, and Anne. He 
firmly opposed the illegal innovations of James If. 
ty defying the persecutions of power. At the eve of 
the revolution, he' conducted the princess Anne to 



• •• 
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Nottingham; to prevent her being conveyed tcr 
France. He had the additional honour of inaugu- 
rating king William, after defending the king's 
title, among the peers. He died in 1713, at the 
age of 81, with the character of an eminent divine, 
and patriot istatesmen. 

18. Sir John Cooke, ah eminent civilian, who 
was king's advocate, 1702. 

18-22. Sir Charles Hedges; sir Nathaniel Lloyd; 
Henry Newton ; Robert Wood ; Humphrey Hendr 
man ; were all doctors of the civil law, and eminent 
civilians, at the accession of queen Anne : sir 
Charles Hedges was the king's advocate, and secre- 
tary of state ; sir Nathaniel Lloyd, was king's ad- 

i 

vocate ; Henry Newton seems to have been a 
master in chancery, in October IdyU and after- 
Wards king's advocate. 

23. Sir Edward Northey was appointed the at- 
torney-general, on the 10th of July 1701 ; was re- 
moved on the 25th of April 1707 ; was re- appointed, 
on the 19th of October 1710; and was superseded 
by Lechmere, on the 14th of March 1717 : in the 
subsequent year, a pension of one thousand five 
J^iindr^ pounds a year was settled on the late at- 



torney-jgeneral, Northey. He died, near Epsom; 
among bis relations, on the 1 6th of August 1 723 '; 
and was buried, by his own request, in Epsom 
church-yard, where there is a mQnument to hif 
memory: his daughter married lord Raymond. 

24. SirSimon Harcourt was appointed splicitor^^ 
general, on the 1st of June 1702, and attorney- 
general, on the 25th of April 1707 > he was super- 
seded, in October 170iS, and was re-appointed ou 
the 18th of September 1710. He was on the 9tb 
of October 1710, appointed keeper of the great 
seal, and in April 1712, lord chancellor, and during 
the same year was created a peer. He died, on the 

«8thof July 1727. 

25. Sir Thomas Parker rosie speedily from being 
an attorney, at Perby, by great talentsi, and elo- 
quence, tx> the height of his profession. He was 
created serjeant, in 1705, when he was also chosen 
into parliament. Having distinguished himself,^ 
here, he became distinguished every where else. 
He was appointed to succeed sir John Holt, as 
chief justice of England, oil the 16th of March 171Q. 
He. became chancellor oh the 12th of May 1718: 
and was created earl of Macclesfield, on the 5th of 



November 1721. His fall was as r«ipid as his ri»e2 
He was accused, in parliament, of some corruption 
in the sale of offices in chancery ; he resigned • his 
high station, on the 24th of January 1/724 : he was 
fouhd guilty, by his peers, and w'as fined thirty 
thousand pounds. He died on the 28th of April 
1732. * 

26. Sir Peter King, from very different studies, 
became a student of the fiddle Temple. . He was 
chosen recorder of London, in 1708, and was ap^ 
pointed chief justice of the common pleas, on the 
26th of October 1714. He was made lord beeper 
on the 1st of June 17^5 ; and on the 27th of June 
1727, lord-chancellor, and baron of .Ockhani. Hiis 

infirmities induced him :to riesign this high office ; 
«.nd he died on the 22d pf July.l734y aged 65, 

27. Sir James Montagu was appointed solicitor^ 
/general, in April 1707, attornfey-gdneral, iriOcto* 
bep 1 708j qneen^s Serjeant, in October 1714, and 
Atthe same time baron of the exchequer. In 1718, 
fee 'Was appointed ohe of the commissioners for the 
keeping of the great ise^I v on the 4th of May 1722, 
4ie \(^ad apJ36inted chief baroi) 3 and he died bn tlie 
^20tfcofOctobfepl723. 
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/ 28. Sir Robert Eyre was appointed solicitor* 

general, in October 1708 ; was. made one of the? 

justices of the king's bench, in May 1710 : hiel was 

raised to be lord chiefjus^ipe of the common pt^sj 

and he died. ih January 1736. 

: 29w Doctor William Strahan of the commons:' 

He publrshed^in 1722, a tr^tndation of Domat's civil 

law^in SrolSifolio, which Was republished in 1737* 

SO. Sir Robert: Raymond was the son -of Sir 

Thomas Ray monld/ one of thejiistices of the king's 

benchj' who died^'Jn 1683. . Sir Robert was ap* 

m 

f>6ii^ted solicitor^gbneral, in Msiy 1710, and attorney 
geiieraly in Qbtober 1714 : he was mad^ one of tho 
jilstibes of ibe Jcing's bench, in January 1 723 ; and 
iras fidvaofcedt&be chief-justice o£ England, on the 
SSthf o^FeToniAry.l^S*, Qn the earl of Ma::cle3i 
field^s^. recession^: he was appointed with sir Joseph 
iiIeky\andsirGeoffry Gilbert, a commissioner of the 
great sea], on the 7th of January 1724. Sir Robefrt 
Raymond was created a peer .on. the 21st of Janu- 
aity> 1730*1. . He died on the 19th of March 1733; 
iBy ]^ort;hey'«. daughter, he left a son, who dying^ 
ia nSSiy the peerage became extinct. Lord Hay- 
jsnoxi^'^RtpSrtSy ^iK^ Entries^ Yfevh published \(m% 
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after his death, and have been often republished, 
by several editors. 

31.. Sir John Fortescue Atand was born in 
Loflidbn, in March I67O, the son of Edmond For- 
tescue, and Sarah, the daughter of H. Aland, of 
Waterford. He chose the law for his profession ; 
and was called to the bar, by the Inner Temple so- 
ciety. He was appointed the solicitor^generalj in 
1715 r and he was made a baron of the exchequer, 
in January 171 6. In May 1718, he was appointed 
one of the justices of the king's bench : apd, in 
January 17^8, be was removed to the court of 
common pleas. Here, he continued,^ in the per « 
formance of a very important trust, till the 26th 
of June 1746, when he was created an Irish peer^ 
by the title of lord Fortescue of Credan, in. the 
county of Waterford, He did not long survive this 
splendid reward of his services to the state : dying 
at seventy-six, on the 19th of December 1746; and 
leaving his second, and only surviving son. Dormer, 
who died in 1781, without issue, whereby the title 
became extinct. Sir John, patronized Elstob, the 
^axoh scholar, whom he encouraged to publish, with 
corrections^ and enlargements, the Saxons Laws^ 
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appears to have republished, in 1714, and in 1719, 
the lord'Chancellor Fortescue's work, on the diflfer- 
ence between an absolute, and a limited monarchy ^ 
with a learned preface, concerning the laws of Eng- 
land, remarks, and an index, by sir John himself. 

32. Sir William Thomson succeeded sir Peter 
King, ai9 recorder of London, in 1714; was.ap« 
pointed solicitor-general on the 8th of February 
1716; and was superseded on the 17th of March 
1719* He was appointed a baron of the exchequer, 
on the 27th of November 1 722 ; and he died, ia 
November 1739. 

33. Richard West was appointed council to the 
board of trade, in 1718 ; and died chancellor of Ire- 
land, in 1726. 

Francis Fane succeeded Mr. West, as coun- 
sel to the board of trade^ in 1725, and resigned this ^ 
trusty in 1746. 

34. Edmoad Gibson was born in Westmorland, 

1669. He entered Queen's College, Oxon, as a 

servitor. He seems to have early applied much of 

his genius, and attention, to old English literature. 

He published at Oxford, in 1691, the Polemo Mid^ 

difiia of Drummond, a macaronic poem, imd James 

V. king of Scot's Christ's J^irk on the GreeUp 

d 
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with illustrative notes. He published^ at that 
seat of learning, what was doubtless of more 
hnportance, in 1692, the Saxon Chronicle ^ with 
a Latin translation^ an index, and notes. He 
was soon after appointed chaplain to Tennison, 
the bishop of London. He took his master of arts 
degree^ in 1694; and in the subsequent year, he 
gave an Edition of Camden's Britannia^ which his 
gratitude dedicated to bishop Tennison. Prefer- 
ttients now flowed upon him in rapid course ; and 
his Codex Juris ecclesiastici Anglicani he gave to 
the learned world, in 1713. He soon had hii^ reward : 
When Wake was advanced to the primacy, from Lin- 
coln, in VJIS^ Gibson was promoted to the see, which 
the primate had left; and, in 1733, he was trans- 
lated to London, where he acquired the jurisdiction 
of the colonies, and, incidentally, a seat at the 
board of trade and plantations. He died at Bath, 
hi 1748 ; leaving, with several children, a great 
character for learning, and s(tiil more for aMachnaent 
to the church, whose interests he had promoted. 

85. The chief justice Lewis Morris^ <# New 
York. 

d6. Mr. Willifim Hamilton^ of Philadelpliia. 
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97. The attorney-general Blenman, of Barba* 
does. 

S8. The attorney*general Rawlins, of Barba* 
does. 

39. The chief-justice R. H. Morris, of New 
Jersey. 

40. The attorney -general Chilton, of Barbadoes* 

41. Sir Clqment Wearg was appointed 3olickor<» 
general, on the Sd of February 1723; and died in 
April 1726 : Lord Mansfield mentioned him, in tk€ 
case of Campbell and Hall, as a lawyer of great 
name. 

43. Sir Philip Yorke was born at Dover, vol 
l699« Such were his genius, and diligenoe, thafc 
be quickly rose to be a great lawyer, and a grea| 
man, during an age of learned lawyers^ and ooai* 
fiderable men. He succeeded sir William Thorn- 
son, as solicitors-general, in March 1710 : he was 
appointed attorney-general, in January 17M^ and 
diief justice of England, in October 1738, wlMi 
two thousand pounds a year was added to the salary 
of that office, which requires independence and iuft* 
cicBcy. The great seal was delivered to him, on the 
14tti of February 1737^ which he held £or nineteen 
ynski with wampstml ApplouMr H« resigned it« in 
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November 17^6^ amidst the convulsions and regrets^ 
of his country. 

45. Charles Talbbty the -son of William, bishop 
of Durham, who died in 1730, was appointed soli- 
citor-general, on the death of sir Clement Wearg, 
in April 1726 \ and was constituted lord-chancellor, 
and created lord Talbot, in 1733. He died in 1737, 
at the premature age of fifly-one ; having pre- 
viously lost his son, who was deplored, in the pfitbe^ 
tic. str^ins-of Thomson. 

'-■ 44. Sir Thomas Reeve was appointed a justice 
pf the common pleas, in February 1733, and in 
JiaQuary i 736, chief-justice of the same court ; and 
hie .died in 1737 ; leaving Instructions to his Ne- 
phew^ for the Study of the Law, which were pub- 
lished, in the Collectanea Juridica, voL ii. 79. 

:f 45.. Thomas Lutwy che, who was, probably, the 
non ofjsir Edward Lutwyche, died on the 1 8th of 
Jifovember 1734, one of the king's counsel : he 
entered, the house of commons, in 1710, and cbh- 
jtiaOed to sit in it till his decease^ when he sat for 
-Amelrsham. 

M 46. . Sir John WiUes, while a student at AU-souIs 
reallege, Oxford, published in 171 4| a pamphlet, ^n- 
itiUecl, '' The present Constitution^ and the Protest* 
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ant Succession vindicated," in answer to a late 
book, the well known Hereditary Right of the 
Vrozvn of England asserted. In 1 7 1 8, he was sent to 
Gotland, to assist in carrying on the prosecutions 
for high treason, which impolicy had instituted; 
and the firmness of the grand juries disappointed^ 
by throwing out the bills. He was nominated at- 
tomey-general, in December 1733, when sir Philip 
Yorke was made chief-justice of England ; and he 
was appointed, in January 1737? the chief-justice 
of the common pleas: he died in 1761. His Re- 

« 

ports were published, in 1799, by Dornford, ex- 
tending from 1737 to 1758. 

47. Doctor Paul, of the commons, the king's ad- 
vocate. - 

48. Sir Dudley Ryder became solicitor-general, 
in December 1 733, on the promotion of Mr. Talbot ; 
and attorney-general, in January 1737; and chief- 
justice of England, on the death of sir William Lee, 
in April 1754 : he died on the 25th of April 



1756. He was to have waited upon his majesty, 
the day before, on account of his being cre- 
ated a peer, by the title of lord Ryder of Har- 
rowby, Lincolnshire ; but his indisposition pre- 
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Tented his having that honour, which he had merited^ 
by hia talents, and services. 

49. Sir John Strange became solicitor-general 
on the promotion of sir Dudley Ryder. He was 
chosen recorder of London, in November 1739; 
and he was appointed master of the rolls, in Janu- 
ary 1750 : he died in 1754. He is remembered for 
his Reports, which were published, by his son, 
in 1755. 

50. The honorable William Murray, the fourth 
son of David, viscount of Stormont, was born at 
Perth^ in 1705 ; and was educated at Westminster 
School, and Christ's Church, Oxford*. Returning 

* He was admitted to St. Peter's College, Westminster, id 
1719* at the age of fourteen; and in 1723, was elected to Ox- 
ford. It is curious to remark, that the college registrar, being 
probably somewhat dull of hearing, i;ecorded the admission of 
Mr. Murray, aged eighteen, bom at Bmtk^ in the county of 
SomerMt. Sir William Blackstoue, dining with lord Mansfield, 
and saying, that he could prove, by record evidence, that hit 
lordship was not a Scotchman born, but an Englishman, pro- 
duced a copy, from the college matriculation book, which 
made his lordship laugh very much ; and he explained the mis- 
take, by supposing that the person, who stated his place of 
birth, to have -pronounced Ferth^ with a broad accent, which 
the registrar mistook for Bath. 
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from his travels, he entered into Lincoln's Inn, 
where he was called to the bar, in 1731. Here hte 
abilities soon became known, both as a lawyer, and 
an orator, and he immediately came into full busi- 
ness of the highest kind. In November 1742, he was 
appointed solicitor-general, on the resignation af 
sir John Strange; and he was, immediately qfter^ 
chosen into parliament, for Boroughbridge,and for it 
served till he was appointed chief-justice : this is an 
important fact ; as it shows, that he obtained his first 
preferment, from Westminster-hall, and not from 
the Senate-house ; and he was not even a king's 
counsel till November 1 749. How much he was 
now consulted by the Pelhams, and how much his 
advice was followed by them, we may learn from 
Doddington's Diary. He was, of course, appointed 
one of the managers for the commons, on lord 
Lovat's impeachment; and such was at once the 
moderation of his manner, the candour of his spirit, 
and the efficacy of his eloquence, that he was 
thanked, both by the culprit, and the court. He 
was long solicitor, not being appointed attorney- 
general, till April 1754 : this furnishes another point 
of instruction, that perseverance, in an inferior 
station^ generally leads on to the highest; and it 
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evinces, also, his unassuming gentleness. When sir 
Dudley Ryder sunk under his infirmities, the at- 
torney-general Murray was immediately appointed 
chief-justice ; he was created lord Mansfield, on the 
8th of November, 1756; and he was of course 
called into the privy council. Of his conduct, 
during two and thirty years, as chief-justice, the 
juridical Reports are the Records, and the Com- 
mentaries. During the political contests of the 
year 1757, he acted, officially, as chancellor of the 
exchequer, in the room of Mr. Legge. In 1774, 
he went to Paris, on a private embassy, and on his 
private affairs, probably, lord Stormont, his nephew 
and heir, being then ambassador at the French 
conrt. He was three times offered the great seal, 
which he as often declined. He was advanced to 
an earldom, in October 1776 : and by a new grant, 
the remainder, after failure of his own issue male, 
was limited to his heir, the viscount of Stormont. 
During the tumults of 1780, his house in Blooms- 
bury Square was burnt, by the mob, with his 
books, and manuscripts: with his usual delicacy, he 
declined all compensation, as he knew, that he 
x^ould not be compensated. He repaid the popular 
Insult, by an augmented assiduity, in the labours 
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of his high trust, for the popular good. At length, 
his ififirmities induced him to resign his office, in 
January 1788 ;" when he was followed, by the re- 
grets of the profession, and the genuine respect of 
an enlightened public. He died at Caenwood, on 
the 20th of March 1793, aged eighty-eight; leav- 
ing a very great fortune, the necessary effects of 
prudent management, throughout so many years. 
His fine intellect, and retentive memory, re- 
mained to the last ; though he had lived, for several 
years, under great debility of person. In April 
1784, he lost his wife, lady Elizabeth Finch, to 
whom he was married in 1738, yet by whom he 
had no issue. On the morning of the 28th of 
March, he was buried, in the same vault with his 
late countess, in Westminster Abbey. Tiie judges 
of the several courts, and the most eminent lawyers, 
intended to have followed to the tomb the remains 
of this illustrious jurist; but they were assured, by 
lord Storm ont, that it was the particular request of 
the late earl, that his funeral should be as private 
as possible. A monument has been erected to his 
memory, by the singular affection of a private per- 
son, in the same abbey, that is crowded with monu- 
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ments to the celebrated characters, which this 
nation has produced, and fostered, in every age. 

5\. Sir Robert Henley succeeded lord Mans- 
field, as attorney-general, in 17^6. This was to 
be expected, from the notices of him, in Dodding* 
ton*s Diary. He was appointed the keeper of the 
seal, on the 30th of January 17^7; and he was 
created lord Henley, in I76O: ^ippointed lord 
chancellor, in January 1761 ; and created earl 
of Northington, in May 1764 ; and was made lord 
president of the council, in June I766. He died 
on the 14th of January 1774. 

52. Charles Pratt, the third son of the chief 
justice, was educated at Eton, and King's College, 
Cambridge: he was, though in obscurity, and 
without any previous office, in the law, appointed 
attorney-general, when Henley was made lord 
keeper, in June 1757. He was made chief justice 
of the common pleas in 1762, and it was from this 
height, during a season of perturbation, that he 
gained his popular honours. Other lawyers, and 
other judges, as great as he, have coveted the popu- 
larity, which follows one, rather than what is fol- 
lowed. In 1765, he was raised to the peerage. 
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and in 1766 was appointed to the seals^ which hd 
lost, by maintaining doctrines, that his coadjutors 
did not approve. He sided with the colonial pre- 
tensions, and opposed the government, during the 
warofliie revolted colonies: coming in collision 
with lord Mansfield, while maintaining such pre- 
tensions, he lost ground' as an orator, and a lawyer, 
whatever he may have added to his popularity. In 
1782, he was appointed lord president of the coun- 
cil, which he held during his life, if we except a 
short recession in 178S. On the 18th of April, 
1794, he died, having been created in May, 1786, 
viscount Bay ham and earl Camden. He is ranked 
among the royal and noble authors ; as the writer 
of a tract, on the nature and effect of the habeas 
corpus act, the great bulwark of English liberty, 
which he is said to have published in 17^^: his 
argument, in the case of Hindson and Kersey, 
wherein lord Mansfield's argument, in Windham 
and Chetwynd, was considered, and answered, was 
given to the public in 1766*. 

♦ This argument^ when published, in London, was sup- 
pressed, by order of the court of common pleas, over which lord 
Camden then presided ; but it was soon published in an 8vo. 
pamphlet, at Dublin, 1766. Park's edit. Cat R. and N. au- 
tborib vol, iv. 360. 
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53. The honorable, Charles Yorke, the second 
son of the great earl of Hardwick, was born, in 
} 7^'i, and owed his scholastic education to Cam- 
bridge, as he owed his law learning to Lincoln's 
Inn, which has produced so many profound law- 

. yers. He was a coadjutor, in writing the cele- 
brated Athenian Letters, and amused himself with 
poetry. In 1745, he gave to the learned world 
his Coimderations on the Law of Forfeitures^ which 
went to the fourth edition in 1775, at the eve of 
another revolt. He entered parliament, as repre- 
sentative for Ryegate, in 1747} at the age of 25. 
He succeeded sir Richard Lloyd, as solicitor-ge- 
neral, in November 1 756, and followed lord Cam- 
den, as attorney, in December 1761; but he re- 
signed this oflfice in November 1763, and was 
again appointed in August 1 765. He was chosen 
a fellow of the royal society, a trustee of the Bri- 
tish museum, and recorder of Dover. At length, 
in 1770, he was appointed lord chancellor, and 
was created a peer ; but dying in the same 
month, before his patent had passed the great seal, 
the creation did not take effect, though the patent 
had passed through every other form. 

54. Sir Richard Lloyd was appointed solicitor- 
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general in April, 1754, upon the promotion of lord 
Mansfield. In 1759> he was called to the degree 
of Serjeant, on his being made a baron of the ex- 
chequer; and he died in 1761. 
56. Dr. George Hay, the king's advocate. 

56. Sir Fletcher Nortoftwas born on the S3d of 
June 1716, and, in May 1741, married Grace, 
the eldest daughter of sir William Chappie, one of 
the judges of the king's bench. He was appointed 
solicitor-general in December 1761, in the room 
of the honorable Charles Yorke; and attorney-ge- 
neral in No^rember 1763, which he held, probably, 
till August 1765. In February 1769, he was 
appointed chief justice in eyre, south of Trent, 
which he held till June 1789. He was chosen 
speaker of the house ofcomnions in 1770, and con- 
tinued to fill that distinguished station till 1780. 
He was created lord Grantley on the 9th of April 
1782, and he died on the 1st of January 1789. 

57. Sir William de Grey was appointed solicitor- 
general in December 1763, in the room of Sir F. 
NortOH, and attorney-general in August 1766: 
he was made chief justice of the common pleas in 
January i77l> in the room of sir J. E. Wilmot, 
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resigned. He was created lord Walsingham ia 
1780, and died on the 9th of May 1781, 

58. Edward Willes was appointed solicitor-ger 
neral in August 1 766, in the room of sir William 
de Grey; and in J\jne 1768, one of the justices of 
the king's bench) in the place of Mr. Justice 
Hewit. 

59* Sir Lloyd KedyoQ, of the Middle Temple,, 
was, on the SOth of April 1783, appointed attor- 
ney-general, in the room of Wallace, who, how- 
ever, was restored on the 16th of April 1783; 
and on the S6th of December 1783, be was again 
appointed attorney-general, acting, at the same 
time, as chief justice of Chester. Such shifts of 
policy show the distraction of the times. He was 
appointed master of the rolls. In June 1788, he 
w^s raised to the yet higher office of chief justice 
of England, on the resignation of lord Mansfield, 
and was, at the same time, created lord Kenyon, of 
Gredington, in the county of Flint. He died 
at Rath on the 2d of April, 1802, while chief jus- 
tice, custos rotulorum of Flintshire, and one of the 
governors of the charter-bouse. 

60. Sir Richard P. Arden, the second son of John 



THE PREFACE. Xlvil 

Arden, of Arden^ in Cheshire^ was educated un- 
der the tuition of Thyer, the editor of Butler's 
Remains, and proceeded to Trinity college. Cam. 
bridge, wherein he distinguished himself. He took 
hi« M.A. degree in 1769: he was called to the bar 
by the Middle Temple society, and was appointed 
$olicitor*general on the 26th of December 1783| 
and attorney-general on the 30th of March 1784. 
He succeeded sir Lloyd Kcnyon, as master of the 
roUs^ in 1788. He was appointed, chief justice of 
the common pleas in May 1801, when he was created 
lord Alvanley, and he died the 19th of March 
1804. 

61. Sir Archibald Macdonald was born in 1747* 
the son of sir Alexander Macdonald, of Slate, by 
the lady Margaret Montgomery, the daughter of 
the earlofEg^ington, and is, of course, the brother 
of the late lord Macdonald, His education, how- 
ever, was English : he entered Wesminster school, 
in 1760, at the age of thirteen, and was elected to 
Christ Church, Oxford, in 1764. He was elected 
representative in parliament for Hindon, in 1 774j 
^dfor Newcastie under Linq, in 1780 and 1784: 
hoL was appointed one of the king's counsel in l77S, 
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and one of the judges for Wales in 1780. In Aprif 
1784^ he was appointed successor to sir Richard 
P. Arden, as solicitor-general ; and in September 
1788, he also succeeded sir Richard^ as attorney- 
general. In February 1793, he was appointed 
chief baron of the exchequer, in the room of sir 
J. Eyre, who was promoted to be chief justice of 
the common pleas ; and sir Archibald was sworn 
a privy councillor on the 15tb. After discharging 
this great trust, for upwards of twenty years, with 
satisfaction to himself, and benefit to the public, he 
gave in his resignation, on account of the failure of 
his eyesight : in October, 1813, and on the 6th of 
November following, he was created a baronet of 
the united kingdom, in consideration of his long 

* 

and faithful services. 

62. Sir Matthew Lamb, who succeeded Mr. Fane, 
as counsel to the board of trade, in 1746, and died 
in November, 1768. 

65. Richard Jackson, who was appointed counsel 
to the board of trade in April 1770, and died on the 
6tfa of May, 1787, a privy councillor, and clerk of 
the paperoffice, in Ireland, an office which lord 
Bowes had held. 



THJE PREFACE. xlix 

64. William Kemp, barrister-at-law, who died 
attorBey-general of New York, about the year 

1793. - 

65. William Smith, who wfis a lawyer of the 
dame province, and died chief justice of Quebec; 

66. James Holyday, of Maryland. 

67» William Paca, of the same province. 

68. The honorable Daniel Dulany, secretary, 
and one of the council of the same province. 

69i Sir James Marriot, doctor of laws, was bom 
in 1731, the son of an attorney, in Hatton Garden. 
Choosing the civil law for his profession, he re- 
ceived his university education at Cambridge. Hp 
is said to have obtained his first promotion by 
arranging the duke of Newcastle's library, when 
chancellor of the university of Cambridge. He 
was elected master of Trinity-hall, on the death 
of Dr. Dickens. He distinguished himself, as a 
civilian, by publishing, in 1759, *^ The Case of the 
Dutch Prizes, taken in the War before the last/' 
In July, 1764, he was appointed the king's advo- 
cate, in the room of sir George Hay, who was pro- 
moted to be judge of the arches, and the prerogative 
courts. In 1768, being then vice-chancellor of th(B 
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university of Cambridge, he presented the ho- 
nours of that illustrious body to the king of Den- 
mark, at Newmarket. In 1769, he published 
*^The Rights and Privileges of both the Universi- 
ties, and of the University of Cambridge in parti- 
cular, defended in a Charge to the Grand Jury, at 
the Quarter Sessions for the Peace at Cambridge, 
October the 10th, 1768 :** he also published his ar- 
gument, in the case of the colleges of Christ, 
and Emanuel. His poetry may be seen in Dods- 
ley*s Collections. He distinguished himself by the 
acuteness of his answers, when examined at the bar 
of the house of commons, on the Quebec constitu- 
tion. He was appointed judge of the high court 
of admiralty, in the room of sir George Hay. He 
resigned this high office in October 1798, and, at 
the age of 72, he died, on the 21st of March, 1803, 
at two o'clock in the morning, while sitting in his 
chair, at Twinstead-hall, near Sudbury, which he 
had represented, in two parliaments. His learned, 
and singular judgment in the high court of admi- 
ralty, in the case of the ship Columbus^ is published 
in the Collectanea Juridica, voh i. p. 82. 

70. Sir William Wynne, doctor of laws, seems 
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to have followed the tract of sir James Marriot to 
the top of his profession, which has been dignified 
by so many eminent men, who were distinguished 
by their talents, and probity. In October 1 778^ 
he was appointed vicar-general of the province of 
Canterbury, and his majesty's advocate-general. 
On the decease of sir J. Marriot, was elected, 
in his room, sir Wm. Wynne, one of his majesty's 
privy council, official principal of the arches court 
of Canterbury, master of the prerogative court of 
Canterbury, commissary of the deanery of the 
arches, and master of Trinity-hall, Cambridge. 

71. A barrister. 

72. John De Witt was born of a npble family 
in 1625; became pensionary of Dordrecht, and 
pensionary of Holland, intendant of the fiefs, and 
keeper of the seals. During troublous times, he 
governed Holland with great ability, though he 
could not always command success. He excluded 
William the Third, prince of Orange, from his con- 
stitutional share ii^he government of the States. 
He was thereupon attacked by four assassins. The 
prince of Orange was restored to the stadtholder- 
ship ; but two great men could not safely exist, at 



/■ 
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the same time, within the same republic : mutual 
accusations ensued: and a popular tumult arose, 
which sacrificed De Witt to the people's passions, 
at the Hague, in 1672: he died, repeating with 
his last breath, Horace's Ode — Justum^et tenacem 
pvQpositi virum, Sgc. * 

73. Sir William Temple was born in 1629, at 
London, the son of sir William Temple of Sheen, 
and master of the rolls in Ireland, by a sister of 
the learned Henry Hammond. He was a student 
at Emanuel college, Cambridge, under the erudite 
Cudworth. After some travel, he retired to a pri- 
vate life, in Ireland, during the usurpation. At 
the restoration, he returned to England, with a 
view of serving his country, chiefly, as a negotiator : 
he is chiefly praised for settling the triple league 
in 1668; and, secondly, for procuring the marriage* 
of the princess Mary with the prince of Orange. 
Both De Witt, and the States of Holland, expressed 

• The man whose mind on virtue bent. 
Pursues some great and good intent, 

With undiverted aim, 
Serene beholds the angry crowd. 
Nor can their clamours, fierce and loud, 
His stubborn honour tame. 
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their satisfaction with the conduct of Temple. 
After the peace of Nimeguen, he was recalled from 
Holland, in Fiebruary, 1678-9. He now applied 
himself to his private studies: he died in 1700, at 
Moor Park, near Farnham, in the seventy-first 
year of his age ; leaving a character, for principles, 
and knowledge, which has been drawn, in very op- 
posite colours, by very different parties. 
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First. The king, who wears the crown of Great 
Britain and Ireland, enjoys the sovereignty of the 
general territory, belonging to the same crown, 
with the allegiance of the inhabitants thereof, under 
the various modifications ofthe existing law. The 
following opinions seem to acknowledge the truth 
of that proposition, as a fundamental principle 
of the established constitution. 

The king's prerogative, within those territories, 
may be considered, then, under two heads : I. Of 
his Ecclesiastical authority : 11. Of his Civil autho- 
rity. . -^ 

L Of the king's Ecclesiastical authority abroad. 

The royal prerogative, in this respect, is distribute 

B 
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ed into two subordinate heads: 1st. The bishop of 
London is diocesan of the colonies : 2d. The 
archbishop of Canterbury's prerogative power, 
concerning wills and administrations, is superior 
to the analogous prerogative powers, in the co- 
lonies. 

(1.) The opinion of the attorney-general Northeyy 
on this subject, in 1705. 

To the right hon, the lords commissioners fojr 
trade and plantations. 

May it please your lordships. 

In obedience to your lordships* comiband^, sig- 
nified to me by Mr. Popple, junr. your secretary, 
I have considered of the annexed extract of a letter 
from colonel Seymour, governor of Maryland, re- 
lating to the Jesuits and papists there ; and the ex-, 
tract also sent me, of the grant of the province of 
Maryland to the lord Baltimore, relating to the 
ecclesiastical power. And the questions proposed 
thereon, whether the laws of England against Ron 
jnish priests are in force, in the plantations, and 
whether her majesty may not direct Jesuits, or 
Komijsh priests, to be turned out of Maryland. 

And as to the said clause in the grant of the 
province of Maryland to the lord Baltimore, relat-» 
ing to ecclesiastical power, I am of opinion the 
same doth not give him any power to do anty 
thing contrary to the ecclesiastical laws of Eng- 
land, but he hath only the advowsoas of» and 
power to erect and consecrate churches^ aod sudi 



power M tbe bUhf^p of Durh^fp hf^, %s p^r\ paj^r 
titt^, in biQ county pftl^tjoe, w^P ^R? f»J»c^ >« 

« 

the laiv« of England » ^^ t-k^ con$^Gr4};iQn^ f>{ 
fsbapds ought to be, ^3 in Eogl^^ by p^tbodp?? 
piinisters only. 

iWs tQ tb^ questioq, >yhethef the U^^ of EpglAnd 
against 6/)]»ish pHe^t^ ^^e i^ forci^, 'm the plant#fr 
tions; by tb^ 5t^Jii|l» pf 87mp, of Eli^flibeth, cftp. ?• 
every Jesuit, seminary pri^t, or ptb^r $)ich pri^st^ 
deacos or r^ligipus, pr eccji^sjastipal p^fiipPi bprn 
withia thijs realm, or my (Hber ber ipajp^y^^ l^pt 
miaion$, made, ofdaitted, pr prpfi^s^, by ft«y *Hf 
thority, or jurisdiction deriyeij* P^*Jlf»g8d« <^pfe^t 
tended froip the see c^f Rpfifii^, wbP 4^^\^ 99iff0 
into, or be, or remain, in any part pf |:bif rgflajj 9r 
wiy other her m^Jerty •» dpip^nip^^ iff guiltjr 9f Jrigh 
treason : k is plain that l^ e;¥tei;id|^ ^o ajil ^l^ 
dominions the queen b^ yfb^^ ip W9^s jptuiji^; bu| 
fonu doubt bath bep» m*d#, wbetb^r M fij^tiepdr 
pth tp domiiiionfi ^fiftuif^ a^r, ^ thfi £)laif ta^ii^^ 
)iayi9 bi9^n. 

% the ftatote 1 J.wq. Wi^Um> fef Ff vf p^JOflf 
the further gMwih .of ppp?fy, il^ is ^Pt^de«[)^ (^ 
if any popis^ .bishop, pfi^, pr js^uitf vll*k?eevief, 

«fadi m^ wm^f ax §i^rm^ ^ny oftbfr p^^ pf ^ 

kk this reibxi, (Of |bf lipvs^ifmt^vs th^^mifR ^plp^&r 
ii«g, flRicb iWflPOii fcivog .td^Pi!$»f IjIR^/M ^^S^iq^ed^ 

B S 
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the advice of her privy council, shall appoint. I 
^m of opinion this law exte^ids to the plantations, 
they being dominions belonging to the realm of 
£ngland, and extends to all priests, foreigners, as 
well as natives. 

As to the question, whether her majesty may 
not direct Jesuits, or Romish priests, to be turned 
out of Maryland, I am of opinion, if the Jesuits, or 
priests, be aliens, hot made denizens, or naturalized, 
her majesty may, by law, compel them to depart 
M^ryliand ; if they be her majesty's natural born 
subjects, they cannot be banished, from her ma- 
jesty's dominions,, but may be proceeded against 
on the last beforementioned law, 

Oc/. 18; 1705. Edit. NoRTHEY. 

: (2.) The: letter of the right rev. Dr. Gibson, the 
'bishop of London, to the duke of Newcastle. 

May it please your grace. ' 
' I troubled your grace lately with an account of 
iwrhat the independent ministers, in New England; 
are doing, in order to obtain powers, for holding a 
regular synod. To what I then mentioned, as de* 
serving, in my opinion, the consideration of the 
ministry, I desire .to«add, that it may be a doubt 
upon the act of union, between England and Scot- 
land, whether the independents, in New England, 
are any more than a tolerated ministry, and people. 
- The act 61* uniformity 13, 14, Ch. II. extends no 
iTarthei* than the realm of Engtandy dominions of 
Wd^i^ zHA Berwick-uf^M^TWeed i and therefore 
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left the crown at liberty to make such worship, and 
discipline, as the king, or queen, for the time being, 
may think proper, tht established worship, and dis- 
cipline of the other territories. 

But, by the act of union, 6 Ann, ch. 5, every king, 
and queen, at their coronation, " Shall take and 
subscribe an oath to maintain and preserve invio- 
lably the settlement of the church of England, and 
the doctrine, worship,, discipline, and government 
thereof^ as by law established, within the kingdoms 
of Elngland, Ireland, the dominions of Wales, and 
town of Berwick-upon-Tweed, and territories there^ 

m 

to belonging.'* 

If, by this clause, the ministers, and people, of the 
church of England, in the plantations, be made the 
established church, within the general governments^ 
then all the rest are only tolerated, as h^re ia 
England* And if so, this double ill use may be 
made of permitting the independent ministers of 
New England to hold a regular synod : the esta- 
blished clergy here may think it hard to be debarred 
of a liberty, which is indulged the tolerated minis- 
ters there, and the tolerated ministers here may 
think it equitable, that their privileges should not 
be less than those of their Ifrethren, in New £ng^ 
land. 

I think it my duty to suggest these things, for the 
consideration of your grace, and the other ministers; 
and perhaps it may not be judged improper tp 
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t^e the opittidtis of the attotney and solicitorj.g;ei 
ii^al tifioii thfe fotemfeiitioned statu tis of the 6th oi 
thte 4u(f^ni I ftih> 

Aug. 21, 1Y25. JEDiki. LdNboK. 

(3.) Thejoita Dpinibni of the timmey and solid- 
iot^gthtf'aU Ytrke, and Wtapg, in 1725. 

T5 theif ^jttfeHeticieS the iords justices. 
itf A^ 11 |)leai^ yttlir tekceiMGiesri 

ift hutftbte obedfettce to your exusdlencies' com^ 
Iftiihd^i ^(ghif^d to u» by Mh Delbfiiye, we hav^ 
feeflsidferfed the *ev«ral taatteri referted to u«^ by 
iwiet ctf thfe 24kh inst., tratwinittteg to liis the inv 
fciosed copies of some letters, which his grace tht 
ttokte ^ NeVirctetle had received frotii th* Ibrd 
ibJitaJp (^ London, donbertiihg ah address, from tite 
f^^l^riEklibt)tttehli^ttx)fth6ind^iidtmtmlnis^ ilk 
3<e^^ Ehglbnd, to thte Kettt.'-gov^f lior^ chUillsil, aud 
llbtfde of bul^e^^n^ Itlieti^, d^ilriilg thenk td call 
^h* 86Vteml chuitjhes in that provhrce to ih^etj by 
Hkbeh* pMstoH^ aiftd 1mie%l9Mg^r^, in a ^yiiod, to w^iicli 
^Rfeliftid ebUtltii, lind h6KB6)df reprasleTitatiVes^ haVb 
^iv^ tl^ir tbHseUt \ «tAd directii»g hs to inquire 
tdt^ thi% kti^^kt^i and V^oirt ^Cir t)pimons upoa s^* 
Vei*^ ^i^ei^t$(miH prapoi^ iih the ^&id iett«^n 
- And We ftiiHiMy certify yote- >ex(*ltenfries^ thcA 
as to the severs.! matters of fact, contained iit tfcte 
¥Md fenefl^, lan^ ^kpetliy t^eribwith tranirartted, we 
^W^ be»A 6bli^M eo ^siloe the salne, a(s they are 
*teev^A'ist«jbd^ 'bitmg ht pregfefrti[)<» opportunity of 
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obtaining strict regular proof; and therefore such 
parts of this report, as arise out of those facts, are 
grounded upon a supposition, that the relations 
contained, in those letters^ and papers, are true. 

The address of the general convention of minis* 
ters is mentioned to be in these words, to wit, 

** To the very honourable William Dummer, 
esq«, lieut.'^govemor, and commander-in-chief, and 
to the honourable the counsellors, to the honourable 
the representatives^ in the great and general court 
of his majesty *s province of the Massachusets Bay, 
assembled, and now sitting, a memorial, and ad- 
tiress, humbly presented. 

** At a general convention of ministers, from se- 
tinral parts of the province, at Boston, 87th May, 
1725. 

*^ Considering the great and visible decayof piety 
in the ooantry, and the growth of many miscar- 
riages, which we may fear have provoked the glori- 
ous Lord, in as^es of various judgments, wbnder* 
fuliy to distress us; considering also the laudable 
exunple of our predecessors, to recover, and esta- 
blish the &itb^ and order of the^ Gospel, in the 
chnrcheB^ and provide against what immoralities 
might threaten to impair them, in the way of gene- 
ral sjmodis, Convened for that purpose y and consi- 
dering that forty-fipe years have nov»r rolled away, 
suice thMe dmrches have now seen any such con- 
ventions ^^t is humbly desired, that the honoured 
general ctmrt wrald express their concern, for the 
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great interests of religion, in the country, by calling 
the several churches, in the province, to meet, by 
their pastors, and messengers, in a synod, and from 
thence offer their advice upon that weighty case, 
which the circumstances of the day do loudly call 
to be considered, " what are the miscarriages 
whereof we havjg reasoa to think the judgments of 
heaven upon us call us to be piore generally sen- 
sible, and lyhstt may be the most evangelical, and 
effectual ei^pedients, to put 9. stop to those, or the 
like miscarriages ?'' This proposal we humbly 
make, in hopes that if it be prosecuted, it may be 
followed, by many desirable consequences, worthy 
the study of those, whom God has made, and we 
are so happy to enjoy, as the nursing fathers of our 
churches.'* 

Upon this address it is represetited, that on the 
Sd of June last, the council voted, *^ that the synod 
and assembly, proposed in this memorial, will be 
dgree.able to this b^ard, and the reverend ministers 
are desired to take their own time, for the said as- 
sembly ; and it is earnestly wished the issue there- 
of may be a happy reformation, in all the articles 
of a christian life, among his majesty's good sub- 
jects of this province/? 

That this resolutiOQ )yas sent down to the house 
of represenjtatives fpr concurrence;, and in that 
house, June 11^^ 171^9 it was read, and referred to 
the next session, for further consideration. ^ 

That this resolution pf the hqus^ of representa- 
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tiyes was sent up to the council for their concur- 
rence, and in council, June 19, 1795, read and 
concurred ; and the lieut. -governor subscribed his 
consent thereto. 

It appears, that against this application of the 
convention of ministers, for a synod, a memorial 
was presented, by Timothy Cutler, and Samuel 
Myles, ministers of the established church of Eng- 
land, to the lieut. -governor, council, and house of 
representatives, in general court assembled; a 
copy of which is hereunto annexed, and contains 
several reasons against the address of the conven- 
tion of ministers. 

Upon this memorial, the council on the 2Sd June 
1725, resolved, that it contained an indecent re- 
flection on the proceedings of that board, with se« 
veral groundless insinuations, and voted that it 
should be dismissed ; to which resolution the house 
of representatives agreed. 

As to the questions contained in Mr. Delafaye*s 
letter, we beg leave to submit our thoughts upon 
them to your excellencies' consideration, separately, 
and distinctly. 

The first question is, whether such pastors, and 
messengers, have any power to meet, in a synod, 
without the king's licence ? 

In order to form an opinion upon this point, we 
have perused the charter, which is the fundamental 
constitution of this* province, and have looked into 
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their printed acts of assembly^ as £ar as the year 

1783. 

The charter bears date T Octobris, 3** Will, et 
Mariae, A.D. 1691^ and recites two former charters^ 
o»d granted 3 Nov. 1 8 Jac. L and tlte other 4*Mar; 
4 Car. L which was vacated, by judgment, upon 
^stir^fac. in Trinity term 1684, In this charter^ 
nothing is contained, tending to the establishment 
of any kind of Church government, or ecclesiastical 
authority, in this colony, but there is the follow- 
ing clause: for the greater ease and encourage- 
ment of our loving subjects, inhabiting our said 
province or territory of Massachusets Bay, and of 
siich ^ shall come to inhabit there^ we do by these 
presents, for us, our heirsj and Successors, grants 
establish, and ordaiti^ tliat for ever hereafter, there 
shall be a liberty of conscience allow^ in the wor- 
ship of God to ail christians (except papists) inha* 
biting, or which shall inhabit, or be resident, within 
enr said province, or territory^ 

By tlie power given j, by this charter, to the general 
court, or assembly, to make laws^ and impose taxes^ 
they are authorised to dispose of matters, and tilings^ 
whereby the subjects^ iilhabitants of the said pro- 
vince, may be religiously, peaceably, and civilly 
gbvenied, protected, and xiefended, so as their good 
life, and orderly conversion, may bring the Indian 
tiatives of the country to the knowledge, and 
obedience^ of the only true <3od and SavioiiT of mam« 
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kirtd, Aiiil the christian faith, which king Charle« 
Ifc^ in his Raid letters patent, declared was his royal 
intention, And thd advbnturers' free profession, to be 
the priticipal etid of tht; said plantation ; and for 
the better maintaihitig libt^rty of conscience, there* 
by granted tb all persons, at any time b^ing, atid 
raiding, within the said province or territory, 

Intbvfidts^^ssertibly, we find nothings relating 
to ecclesiastical authority ) but there are some acts^ 
'directi'ttg, th^t every town shall be provided of onfe 
or more able, learned, and orthodox minister, or 
Uninisters^ without defining Wh^t they intend by 
that description ; and there are othef acts^ appoint- 
ing itietfaods, fbr maintaining thetb. 

And in the tecond year of his majesty's reign, 
toi act passed*, whereby it is enacted^ that Upon re* 
presentation m^de to the general court, or assembly^ 
that i^y toWn^t)r district, is destitute of a miniver, 
^alified^ as by iaw iii provided, or do neglect tb 
make due provision for the ^support of their tninis- 
tef, tfafe -general i^senlibly ^hall provide, and send an 
lible^ learned, orthodox minisber, of g<K>d c6nversa- 
tion, being first Tecommcndod^ by three, or more of 
the settled ordained mmislters ; or may lay a taX> for 
the «iltintenance of the minister. 

From these letters paMnt^ and laws, w^ oannot 
t?oilect, tfatit there is aAiy regular establiiHitneat of a 
•B«tiantd, ih* provitiicia]^ ^utch, in this tx>lony, ^ bs 
tb war riant the hdldiag <of ^eonvocatioAs, or synods 
t^ftlretieUgy) but if liuch Hj^nods iftii|^t foe tlold^n> 
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yet we take it to be clear, in point of law, that his 
majesty's supremacy, in ecclesiastical affairs, being 
a branch of his prerogative, does take place in the 
plantations, and that synods cannot be held, nor is: 
it lawful, for the clergy to assemble, as in a synod, 
without his royallicence. 

The second question is, how far his majesty's 
prerogative may be concerned, in which an appli- 
cation, not to the lieut .-governor, as representing 
his majesty's person, but to him, and the council, 
and house of representatives ? 

We conceive such application to be a contempt 
of his majesty's prerogative, as it is a public ac- 
knowledgment, that that power resides in the legis^ 
lative body of the province, which by law is vested 
only in his majesty ; and the governor, council, and 
assembly, intermeddling therein, was an invasion, 
of his royal authority, which it was the particu- 
lar duty of the governor to have withstood, and re- 
jected. 

The next question is, whether the consent of the 
council, and house of representatives, be a sufficient 
authority, for their holding a synod ? 

We are of opinion such consent will not be a suf- 
ficient authority; but we beg leave to observe, 
that it does not appear, by the papers transmitted 
to us, that the council and assembly have given 
their consent thereto, but that the house of repre- 
sentatives upon reading the resolution of the coun- 
cil, adjourned the further jconsideration thereof till 
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the next session, to which resolution of adjournment, 
the council concur redy and the governor subscribed 
his consent. 

The next question is, if this pretended synod 
should be actually sitting when the lords justices' 
direction, in this matter, are received by the lieut.- 
governor, what can be done to put an end to their 
meeting ? 

We humbly apprehend, that in case such synpd 
should be actually sitting, yet the lieut. -governor, 
by order from his majesty, or your excellencies, may 
cause them to cease their meeting ; and that for this 
purpose it may be proper, that he should be direct- 
ed, to signify to them, that their assembly is against 
law, and a contempt of his majesty's prerogative, 
and that they do forbear to meet any more ; and if,; 
notwithstanding, that they shall continue to hold 
their assembly, that the principal actors therein be 
prosecuted, by information, for a misdemeanour. 
But we apprehend no formal act should be done to 
dissolve th^m, because that may imply that they 
had a right to assemble. 

The principal diflSculty in this case will be, if 
there, should be an act of the general court, or as-^ 
sembly to warrant their meeting. And we cour 
ceive, that if such act should pass in the nature 
only of the resolution, abovementioned, it will have 
no effect; but if it should have the regular form of 
m law,./it will admit of great doubts, whether it will 
be s^reeable to the powers granted by the charter; 
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^nd therefore we humbly apprdi^snoi, it will be fit 
for hi3 maje&ty to disallow i^ But it is diifiault tQ 
give an opinion upon the effect, and couB^quenc^, 
of such an act, without seeing th^ act itself. . 

The last quoistion is^, whf^t authority tho^ isiim^n 
terj have to meet in a geaeral canventian^ and be-^ 
i&g so assiemUed, tp make, and {H*e§ipnt ad4res^e£» w 
do any other public act ? 

We apprehend, that sugh meeting is not unlawful^ 
provided they dp not take upon them tp do any aub 
thoritative act, being only a vojuatary society ; and 
tbey may lawfully make addresses, dther to the 
crown, or to the gaieral court, pf assembly, in pas9 
the subject matter of such addresses b^ lawful. 

It being taken potice '6f in the address of the ge^ 
peral conir^eoikiQQ of ministers, that such a synod, as 
is nOw desired, was holdea forty^five y.ears ago, we 
qannot help observing tp your e^peUeoeies, that 
this computation falls in with the year 16S0, an4 
that the former charter, upon which tine gov.eriimeBl: 
pf this profi^ce depended, was reppaled hy mr€ 
faciaSy in the year 1684, and the new diait^r grimU 
ed, vsL tiie year 1691 ; from whence it appefirs, that 
such synod, o>r asseinbly, was hoiden a short time 
before the repealing of their old charter, but none 
ftnce the granting of the new one^ 

All which is humbly submitted U> yoifr 
exceMencies* great wisdom. 
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(4.) The opinion of Mr. We^i, in 1719, on the 
king*^ right to present to 'vacant benefices, in Vir^ 
ginia. 

Copy of w «ct pasjsed in the general assembly 
of Virginia^ the 234 March, 1663, wpon which a 
right of patronc^ge is pretended, to be establisbedt 
in the vestries here. 

Ministers to be inducted* 

That for the preservation of purity and unity of 
doctrine and discipline in the churchy and the 
right administration of the sacraments, no mi? 
nisters be admitted to officiate in this country, 
but such as shall produce to the governor a testis 
monial that he hath received his ordination from 
some bishop in England, and shall then subscribe 
to be conformable to the orders and constitutions 
.of the church of England, and the laws there esta^ 
blisfaed, upon which the governor is hereby re^ 
quested to induct the said minister into any parish 
that shall make presentation of him ; and if any 
Other person pretendipg him^lfa minister^ shall, 
contrary to this act, presume to teach or preach 
publicly or privately, the governor and council are 
hereby desired and empowered to suspend and 
silence .the person so offending, and upon his ob- 
stinate persistence, to compel him to depart the 
country with the first convenience, as it hath been 
formerly provided by the 77th act, made at James 
city, the 2d of March, 1642. 
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Vestries appointed. 

That for the making and proportioning of the 
levies and assessments for building and repairing, 
the churches and chapels, provision for the. poor, 
maintenance of the minister, and such other neces- 
sary uses, and for the more orderly managing all 
parochial afifairs, be it enacted, that twelve of the 
piost able men of each parish be, by the major 
part of the said parish, chose to be a vestry, out 
of which number the minister and vestry to 
make choice of two churchwardens yearly, so in 
case of the death of any vestryman, or his depar- 
ture > out of the parish, that the said minister 
a&d vestry make choice of another to supply his 
room ; and be it further enacted, that none shall 
be admitted to be of the vestry that doth not 
take the oaths of allegiance and supremacy to 
his majesty, and subscribe to be conformable 
to the doctrine and discipline of the church of 
England. 

Copy of the powers granted by the king to the 
governor of Virginia, for supplying vacant bene- 
fices. 

Clause in the governor's commission. 
-. And we do further give and grant unto you full 
power and authority to collate any person or per- 
sons to any churches, chapels, or other ecclesi- 
astical benefices, within our said colony, as often 
as the same shall happen to be void. 
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93d article of the king's instructions to the go- 
Terhof : 

You are not to prefer any ministef to dny eccle- 
siastical benefice, in that our colony, without a 
certificate from the right rev. father in God, the 
lord bishop of London, of his being conformable 
16 the doctrine and discipline of the church of 
England^ and of a good life and conversation ; 
and if any person, preferred already to a benefice, 
shall appear to you to give scandal, either by his 
doctrine or manners, you are to use the proper and 
usual means for the removal of him, and to supply 
the vacancy in such manner as we have directed. 

N. B* The power of collating to benefices in 
Virginia is expressly excepted out of the bishop 
of London's jurisdiction, and by him also ex- 
cepted in his commission to his commissary. 

All ministers bringing letters commendatory from 
the bishop, desiring the governor to prefer such 
minister or ministers to some vacant benefice, and 
accordingly the governor sends the minister so re- 
commended (after having seen his orders and testi- 
monials) to such vacant parish as he thinks fit; 
also it is to be rioted, that every clergyman coming 
into America, receives 20 1. out of the treasury, 
as the king^s chaplains employed in his majesty's 
service. 

Qucere. Whether, by the power aforesaid, the 
king doth not claim the right of collation to all 
parishes here ? 
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2d. Whether the right of the crown is abridged 
by the act, intitled. Ministers to be inducted^ so 
as to entitle the vestries to a rig:ht of patronage ? 
And whether the governor be thereby restrained 
from collating to vacant benefices^ or granting in- 
duction, except only where the vestry present their 
clerk ? 

Sd. If the vestry have the right of patronage, 
whether they can place in their parish any minis- 
ter without the licence of the governor, who, in 
this case, is put in the place of the ordinary ? Or 
can they remove such minister at their pleasure, 
without any offence proved, before the competent 
judge having cognizance of such offence ? 

My lords. 

In obedience to your lordships* commands, I 
have perused the above written clauses, and con- 
sidered the questions arising thereupon ; and since 
the prerogative of the crown cannot be lessened, or 
taken away, by any general words whatsoever, but 
only by express terms, I am of opinion, that not- 
withstanding any thing contained in them, the 
king's prerogative remains untouched, and entire, 
as; to his right of collating to vacant benefices. 

June 47, 1719. Rich. West. 

(5.) Two opinions of the attorney-general^ Kor^ 
thejf^ relative to the clergy ofVirginia^ 

Virpniaj latter end ofNw. 1 70 1 . 
Memorandum for colonel Quarry, concerning 
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■ the precariousness of the clergy. His excellency 
to prevent the abuses in tl^is ni^^ttcr, which are 
these, vi^, 

1st. That the vestries of this county, who pre- 
tend to have the right of presentation, do seldom 
or ever actually present, but force the ministers to 
enter into yearly agreements, after the nature 0^ 
chaplains or lecturers, to serve the cure for 30 
much. 

Sd. That upqn any distaste taken up ags^inst the 
minister when his year is out, they take the op- 
portunity to turn him out of his living, without 
any otlier formality than the refusing to renew the 
agreement, and without any, the least crime, 
either alleged or proved against him. 

For remedy whereof, his excellency desires the 
opinion of my lords of Cante^b^ry, and London, 
and one or two of the best civilians, whether the 
king, or the vestry, are the patrons of the several 
churches, (here a copy of the Virgipia law abou.t 
vestries is to be produced to such civilians) ? ' 

If the vestries are patrons, whether his exceU 
lency, as ordinary, may present Ji/re deooluto ? 

If a parish scruple in adipittirig a minister so 
presented : And 

If the vestry, or any by their order, shut the 
church doors upon him> what is the punishment of 
such a fact ? 

Ministers to be inducted* 

That for the preservation of purity and unity of 

P 2 
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doctrine and discipline in the church, and the right 
administration^ of the sacrament, no minister be 
admitted to officiate in this country but such as 
shall produce to the governor a testimonial that 
he hath received his ordination from some bishop 
in England, and shall then subscribe to be con* 
formable to the orders and constitutions of the 
diurch of England, and the laws there established; 
upon which the governor is hereby requested to 
induct the said minister into any parish that shall 
make presentation of him ; and if any other person^ 
pretending himself a minister, shall, contrary to 
this act, presume to teach or preach publicly or 
privately, the governor and council are hereby de- 
sired and empowered to sus<pend and silence the 
person sq offending, and, upon his obstinate per- 
sistance, to- compel him to depart the country with 
the first conveniency, as it hath been formerly 
provided by the 77th act, made at James city, the 
2dof March, 1642. 

Whether, if a- parish do not present, ia a conve- 
nient time, the commissary, or the governor, in 
case of this neglect, be not entitled to present to 
suqh living by lapse ? 

Whether, if any minister be efected by the pa^ 
rishioners, and aHowed by them to serve the cure,, 
is the governor thereby enabled to give induction 
to such curate ? 

If the governor should induct any minister s©- 
elected^ cto the parishionef s remove him i 
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Provision being ' made for the builcling of the 
churches, and for the setting out a glebe and other 
jrevenue for the ministers of those churches, and 
the advowson or right of presenting to those 
churches being vested in the parishioners of each 
parish, and the governor being constituted in the 
place of, and as, the ordinary or bishop of the plant- 
ation, to admit and induct presentees^ and to 
j>unisb ministers preaching contrary to law, by the 
1st, 3d, and 4th acts of Maryland, I conceive th^ 
advowson and right of presentation is subject to 
ihe laws .of England^ there bejng no express law of 
that plantation inade further concerning the same; 
tberefi>;;a when the parishioners present^ and theijr 
clerk is inducted by the governor, who is so, and 
must induct> he is in for his life, and cannot he 
displaced by the parishioners : if the parishioners do 
not present a minister to the governor within six 
months after any church shall becon^e voidy the 
governor^ as ordinary, ^hall and may collate a clerjc 
to such church by lapse; and the minister be shall 
90 collate and place in by lapse^ shall hold that 
.church for Jhis life. In inducting ministers by th^ 
governor, on the presentation of the parishes, and 
en his own collation by lapse, he is to see the ini- 
nister be qualified, according as the act of Mi^ry- 
land requires; and in ca$e of the avoidance of any 
church> the governor, as ordinary of the plantation, 
is, according to the statute of 28th I^enry VII J. 
«• 11. sec. 5, to appoint a ^i^n^jster to officiate till 



i^ Opinions of Iqfihe KingU 

the pdrtsh shAlI pr^^ent one^ or the six months bci 
lapsed; and such person appointed to officiate on 
i;he vacaticy, is to be paid for his service out df 
the prdfi^s of the living, and tlie next incumbent 
5^ to hfive the overplcks of tbe profit thereof, from 
fire time the church became void, by the \^w aborfe 
Btated : in this Case, no minister is to of&ciate i6 
isuch, though not as incumbent^ till he hath shewed 
to the governor, that Ive is qualified to preach ac* 
*;6rding t6 the lalV. 

April 7, 1702. Edw. NoRT«Ey. 

Memorandum. Colonel Quarry gave sir Ed*- 
Ward Northey ten guineas for tte above report j 
hUt there being a mistake in the title of the la*s, 
urid naming them the act of Maryland instead df 
Virginia^ I sent a copy of the same queries, by the 
tev. Mr* Emanuel Jones, to get his further report, 
for ithich he gave him ten guineas, and a guinea 
'lo his clerk, upon which he made the following 
Report t ' 

On coiisideratidn of the laws of Virginia, pro- 
Vision being made by the act^ intitled. Church 
to be buitt, or Chapel of Ease, for the building a 
Church in eath parish ; and by the act, intitled^ 
Ministers to be inducted, that ministers of ekch 
j^arish shall bfe inducted on the presentation of the 
^rishiohers ; and the churchwardens being, by the 
feict, intitled Chiirchwardens, to keep the diureh in 
repair^ and provide ornaments, to collect the mi* 
bister^s dues; and by the act for the better sup* 
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port and maintenance of the clergy, provision 
being made for the ministers of the parishes ; and 
by the said act for inducting ministers, the gover- 
nor being to induct the minister to be presented, 
and thereby he being constituted ordinary, and as 
bishop of the plantation, and with a power to 
punish ministers preaching contrary to that law, I 
am of the opinion, the advowson, and the right of 
presentation, to the churches, is subject to the laws 
of England, there being no express law of that 
j^antation made further concerning the same; 
therefore when the parishioners present their clerk, 
and he is inducted by the governor (who is and 
must inducton the presentation of the parishioners), 
the incumbent is in for his life, and cannot be dis- 
placed by the parishioners : if the parishioners do 
not present a minister to the governor within six 
months after any church shall become void, the 
governor, as ordinary, shall and may collate a 
clerk to such church by lapse, and his coUatee shall 
hold the church for his life: if the parishioners have 
never presented, they have a reasonable time to 
present a minister ; but if they will not present^ 
being required so to do, the governor may also, in 
their default, collate a minister. In inducting mi^ 
nisters by the governor, on the presentation of thf 
parishes, or on his own collation, he is to see th^ 
ministers be qualified, according as that act for in- 
docting ministers requires: in case of the avoid- 
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ance of any church, the governor, as ordinary of 
the plantation, is, according to the statute of 28th 
Henry VIII. cap. 11. sec. 5. to appoint a niimstefr, 
to officiate^ till the. parish shall present one, or the 
six months be lapsed ; and such person appointed 
to officiate in the vacancy, is to be paid for his 
service out of the profits thereof, fronqi the time the 
church becomes void by the law above stated : iu 
this case, no minister is to officiate, as ^uch, till he 
hath shewed to the governor he is qualified, accordT 
ing as the s^^id act for induction directs ; if the 
vestry do not levy the tobacco for the minister, 
the courts there must decree the same to be 

levied. 

July 29, 1703. Edw, Noethey. 

(6.) The same lawyer^ s opinion on popery in 
Maryland. 

To the right hon. the lords commissioners foe 
trade and plantations. 

May it please your lordships. 

In obedience to your lordships' commands, sig^ 
ntfied to me by Mr. Popple, jun. your secretary, 
I have considered of the annexed extract of a lettei: 
from colonel Seymour, goyernor pf Maryland, re^ 
iating to the Jesuits ai^d papists there; and the 
extract also sent me of th^ grant pf the province 
pt Maryland to the lord Baltimore, relating U^ 
eoclesiastical power ; and the questions proppse4 
thereon, whether the laws pf Englaa4, agajft^t 
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Romish priests, are in force in the plantations; and 
whether her majesty may not direct Jesuits or Ro- 
piish priiest3 to be turned out of Maryland ? 

Aod jas to the said clause, in the grant of the 
province of Maryland to the lord Baltimore, re* 
lating to ecclesiastical power, I am of opinion, tbo 
same doth not give him any power to do any thing 
contrary to the epcle3iastical laws of England; 
but he hath only the advowsons of, and power to 
erect and consecrate churches, and such power as 
tbe bishop of Durham had, as earl palatine^ in his 
county palatine, who was subject to the laws of 
]£ngland ; and the consecrations of chapels ought 
to be, as in England, by orthodo:;^ ministers only. 

A/5 tp the question, whether the laws of England 
against Romish priests ^re in force in the planta* 
tions, by the atatpte of 27niOt of Elizabeth, cap. 2. 
every Jesuit, seminary priest, or other such priest, 
deacon, or religious, or ecclesiasticj^l person, born 
within this realm, or any other her naajesty's do- 
minions, made, ordained, or professed, by any au- 
Ji^ority, or jurisdiction, derived, challenged, or pre? 
tended from the see of Rome, who shall come into, 
or be or remain in any part of this realm, or ^ny 
pther her majei?ty's dominions, is guilty of high 
treason: it is plain that law extended to all the dor 
minions the queen had when it was made ; but 
sip.me doubt hath been made whether it extendeth 
to dominion^ acquired after, as the planj;ations! 
have been* 
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By the statute 1 Imo. William III. for preventing 
the farther growth of popery, it is provided, that 
if any popish bishop, priest, or Jesuit whatsoever^ 
i^all say mass, or exercise any other part of the 
office or function of a popish bishop or priest> 
Vi^ithin this realm, or the dominions thereunto be- 
hanging, such person being thereof lawfully con** 
Victed, shall be adjudged to perpetual imprison- 
itient, in such place, within this kingdom, as her 
majesty, by the advice of her privy council, shall 
appoint : I am of opinion, this law extends to the 
plantations, they being dominions belonging to 
the realm of England, and extends to all priests^ 
. foreigners, as well as natives. 

As to the question, whether her majesty may not 
direct Jesuits or Romish priests to be turned out 
of Maryland, I am of opinion, if the Jesuits, or 
priests be aliens, not made denizens, or natural* 
ized, her majesty may, by law, compel them to de* 
part Maryland : if they be her majesty*s natural 
born subjects, they cannot be banished, from her 
majesty ^s dominions, but may be proceeded against 
6n the last before-mentioned law. 

October 18, 17O5. Edw. NoRtHEY. 

* (7.) The bishop of London^ s observations on a law 
nf Virginia^ for the suppression of vice. 

Sir, 
' I have Carefully perused the act, that is come 
from Virginia, and am very much of the opinion 
of the hon. boards to whom my most humble ser« 
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vice, and excuse, for not waiting upon them. I do 
think it is a very dangerous thing to exempt young 
people, from fifteen to twenty-one, from being 
liable to any punishment for their immorality. It 
^ill certainly be an inducement to them to take it 
for an indulgence to all licentiousness, during that 
time^ 

• That part of the act, likewise, which makes the 
xjlergy Habie to the same punishment with the lay, 
offenders, is to expose them in the last degree, 
especially, since they are liable to be corrected, by 
Ecclesiastical censures. 

• Fulham^ January 2, 1707. H, London* 

Mr. Popple, secretary to the 
commissionersfbrtradeand 
plantations. 

(8.) The attorney- general J Northey^s, opinion 
i>n the granting of letters of administration on the 
same estate^ both in England, and in the colonies. 

To the right hon. the lords commissioners for 
trade and plantations. 

May it please your lordships. 
In obedience to your lordships' commands, sig* 
nified ta me by Mr. Popple, I have considered of 
the enclosed extract of the lord Cornbury's in- 
structions, and of his letter relating to the grant- 
ifag letters of administration ; and youl* lord- 
ships having required my opinion thereon, and 
"what may be fit for heir majesty td do in all 
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the plantations on the like occasions ; and I do 
most humbly certify to your lordships, that, by 
law, where a man dies intestate in the plantations, 
having a personal estate there, and also any perr 
sonal estate, or debts owing, here in England, the 
right of granting administration belongs to thie 
archbishop of Canterbury; and if administration be 
granted, in the plantations, also, (which may be), 
that administrator will be accountable to the adr 
ministrator, in England, but will be allowed the 
payment of just debts, if paid in the order the law 
allows of, that is to say, the whole personal estate, 
in England, and the plantations, wil} be liable to all 
the intestate's debts, in both places, and out of the 
whole, first, debts owing to her majesty, then judg- 
ments, statutes, and recognizances, then bonds, 
then debts, without speciality, both there and in 
England, are to be satisfied; and the administrator 
in the plantations will not be allowed the payment 
of any debts, without speciality, if there be debts 
of a superior nature unsatisfied in England ; for 
every administrator is bound to take care to apply 
the intestate's assets to di$pharge his debts, in the 
prder the law directs, and it matters not whether 
the debts were contracted, ii| England, or the plant- 
ations. If there be debts of equal nature, jn Eng- 
land, and the plantations, the administrator may 
discharge, which he pleases, before he be sue4 for 
any other of the like nature. This, indeed, is son^e 
(difficulty Qn administrators, but it is no paor<^ 
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there^ than in England ; and attempts have been 
made, by acts of assembly, in some of the planta- 
tions, particularly, as I remember, in Pennsylvania, 
to appropriate the effects in the plantations, of 
persons dying there, to the discharging debts con- 
tracted there; but those acts have been repealed 
here, as being prejudicial to this kingdom. I am 
also of opinion, that when the letters of administra* 
tion arrive, at the plantations, under the seal of 
the prerogative court of Canterbury, they are to 
be allowed there, and the authority of the ad- 
ministration, granted in the plantations, from that 
time ceases. 

March, 1707. Edw. Northey. 

II. The king's Civil authority, abroad, may 
be subdivided into five several divisions: Fir^t^ 
of the king's rights of property. 

(1.) The lord chief justice Holt's opinion, 3d June, 
I69O, that the king might take away the charter of 
Maryland, (lord Baltimore's), it being in a case iff 
necessity. * 

* The priry council, on the 2ist of August, I6g0, issued an 

* order, ** That the attorney-general do forthwith proceed, by 

mrejacias, against the charter of the lord Baltunore, the pro- 

pjcietor of Maryland, in order to vacate the same.*' On the 5th 

of February, I69O-I, lord Baltimore was heard, by counsel, 

against the king's appointment of a governor for Maryland. On 

•the 12th of February, l6^1, there issued an order of council, 

.that the draft by. a commission, which had been prepared by the 

attorney-general, and approved, by lord chief justice Holt, con- 
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To the inatxjuis of Caermarthen» the president of 
the council, earl of JJanby, 
My lord. 

I think it had been better, if an inquisition ha<i 
been taken, and the forfeiture committed^ by tb^ 
lord Baltimore, had been therein found, before 
any grant be made to a new governor ; yet, since 
there is none, and it being in a case of necessity, I 
think the king may by his connmission constitute ^ 
governor, whose authority will be legal, though h^ 
must be responsible to lord Baltitnoi^e for the pro* 
fits. If an agreement can be made with lord Ba^ 
timore, it will be convenient and easy for the 
governor, that the king shall appoint. An inquisi-r 
tion may at any time be taken, if the forfeiture be 
not pardoned, of which there is some doubt. 
Serjeant* s Inn, June 5, I69O. J, Holt. 

(2.) The opinion of the attorney and solicitor^gene^ 
ral, Northey, and Harcourt, th$t the queen, kaoirig 
a right to govern all her people, may resume a govern* 
ment, binder a royal charter, that had been abused.^ 
May it please your majesty. 

In humble obedienice to your ma)esty*s order in 
council, we have considered of the annexed extract 
qf a representation from the lords commissioned 

ftituting Lionel Copley govcsnior in c^f of: Maryland, be trans- 
mitted to l9rd.S3fdney, the secretary of fltate^, for tlie queeh^s 
signgtuib. : 
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of trade and plantations^ upon letters received from 
colonel Dudley, your majesty's governor of Massa- 
chusets Bay^, and New Hampshire, complaining 
of great inconveniences happening to him in 
that government, from disorders in Rhode Island, 
for want of good government there; and also upon 
letters received from the lord Cornbury, your ma- 
jesty's governor of New York, complaining of like 
inconveniences from disorders in the colony of 
Connecticut, that, and Rhode Island, being charter 
governments ; and also of the report of the attor- 
ney and solicitor-general of the late king William 
and queen Mary, made in July, 1694 ; and we do 
concur with them, in their opinions, therein men- 
tioned, Jthat upon an extraordinary exigency hap- 
pening, through the default, or neglect, of a pro- 
prietor, or of those appointed by him, or their in- 
^^bility to protect or defend the province, under 
their government, and the inhabitants thereof, in 
times of war, or imminent danger, your majesty 
may constitute a governor of such province, or co- 
lony, as well for the civil as military part of govern- 
ment, and for the protection, and preservation 
thereof, and of your majesty's subjects there, with 
this addition only, that as to the civil governmeiit, 
such governor is not to alter any of the rules of 
propriety, or methods of proceedings in civil caused, 
established pursuant to the charters granted, wher^. 
by the proprietors of those colonies are incor- 
porated 9 on perusal of which charters, W6 do fiot 
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find any clauses, that can exclude your majesty 
(who have a right to govern all your subjects) from 
naming a governor on your majesty's behalf, for 
those colonies at all times. 

EdW. NoRTHEt. 

Sim. Harcouht. 

(3.) The opinion of the attomey-generaly Northey^ 
on the queen* s prerogative to receive a surrender of 
the Pennsylvania charter. 

To the right hon. Robert, earl of Oxford, and 
carl Mortimer, lord high treasurer of Great Bri- 
tain. 

May it please your lordships. 

In obedience to your lordships* commands, sig- 
nified to me by Mr# Harley, I have considered 
the report of the lords commissioners of trade and 
plantations, upon the memorial of William Penn, 
esq:, proprietor and governor of Pennsylvania,pr o- 
posing to surrender to her majesty the powers rf 
government wherewith he is invested ; and I have 
also perused the grant of that government to him 
by king Charles the Second, with other deeds re- 
lating to Mr. Penu's title thereto, and to the go- 
vernment of the tract of land on Delaware river 
and bay, now called the town or colony of New- 
castle, alias Delaware ; and he has made out to 
. me his title thereto : and, according to your lord- 
ships' commands, I have prepared a draft of a sur- 
render of those powers, from Mr. Penn, and others, 
in whom the legal estate is, under him, to her ma- 
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jesty,. reserving to Mr. Penn his right to the soil 
of those colonies* la the letters patent of king 
Charleii the Second, there are granted to Mr. Penn 
all mines of gokt and stiver, in Pennsylvania, which, 
he says, he cannot surrender to the crown, having 
made several grants thereof, to several people, which 
are not in his power; and therefore, the surrender 
of them is not in the draft prepared, although, if it 
be insisted on, he may surrender, and assign, what 
is not granted. 

There is Kkewise an instrument prepared for her 
majesty's accepting the said surrender ; and in it 
Mr. Penn is an humble suitor to her ipajesty, that 
rfie would be pleased thereby to declare, that she 
wiS take the people of his persuasion, as well as 
other the inhabitants of those colonies, in her ma* 
jesty *s protection. I do not observe that there is 
«ny provision mkde for the support of the govern- 
ment there, by any act of assembly, or other- 
tvise, without which the government will be a 
charge to her majesty : but the council of trade 
and plantations, in their report, have represented 
that Mr. Penn affirms he does not doubt but the 
assembly will readily make provision for the same, 
and he acquaints me, that the fines and forfeitures 
there, which have been, and may be applied hereto, 
are considerable. 

February 25, I711-12. Edw. Northey* 

D 
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(4.) The opinion of the attorney and solicitor 
general Ryder, and Murray, on the king-s pre* 
rogative to receive the resignation of the charter' 
of Georgia^ and to establish a royal governments 

To the right hon. the lords of the committee of 
council for plantation affairs. 

May it please your lordships. 

In obedience to your lordships* order of the 1 9th 
of December last, setting forth that his majesty 
was pleased, by his order in council of the 13th of 
May last, to refer unto your lordships the memo- 
rial of the trustees, for establishing the colony of 
Georgia, in America, setting forth, that his maje3ty 
was pleased, by his royal charter, dated the 9th of 
June, 1732, to make, erect, and create the colony 
of Georgia, and to constitute the memorialists to 
be one body politic and corporate, for establishing 
the said colony, and to grant them power to elect 
their own successors for ever ; and also to vest in 
them, and their successors for ever, seven undi- 
vided parts of all the lands therein particularly de,- 
scribed, as trustees for granting the same to such 
of his majesty's indigent subjects, and persecuted 
foreign protestants, as should desire to inhabit and 
reside . there, and the powers of government oyer 
the said colony were thereby vested in them for 
the term of twenty»one years; and further setting 
forth (amongst other things) the several steps they 
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have taken, from time to time, for the peopling, 
settlings and establishing the said colony, together 
with the present state and condition thereof: but 
that as the said term of government will expire so 
soon as the 9th of June, 1753 (though the power 
of granting lands is vested in them for ever), they 
humbly pray that proper means may be soon pro- 
vided, for putting the government of the colony on 
a more sure foundation than it is at present, 
through the uncertainty of the memorialists being 
enabled to support it, lest so great a misfortune 
should happen, as the immediate desertion, and 
loss of this important colony ; and that your lord* 
ships had, that day, proceeded to take the said 
memorial into your consideration, and being in- 
formed, that a committee of the said trustees was 
attending, and had some proposals to offer to your 
lordships, in addition to the foregoing memorial, 
they were called in, and the following proposal 
was delivered by them to your lordships, viz.: We, 
whose names are here underwritten, being a com- 
mittee appointed by the common council of the 
trustees, for establishing the colony of Georgia, in 
America, and fully authorized by them, do hereby 
signify, that we are ready, and willing, to make an 
absolute surrender of all the powers, rights, and 
trusts vested in the said trustees by his majesty's 
charter, bearing date the 9th day of June, 17S2, 
without any conditions, or limitations, humbly re- 

D 2 
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commending tlie rights, and privileges, of^the in^ 
habitants of the said colony to his majesty^s most 
gracious protection. 
December 19^ 1751. Shaftesbury. 

Robert TRAtEY. 
John pR^DElticK. 
Saml^ Lloyd. 
EBWARt) Hoofer. 
Which beiag taken into consideration, your lord- 
ships were thereby pleased to refer the said pro^ 
posat to HS, to consider thereof, and report to yoor 
lordships, in what manner, the same may be most 
effectually carried into execution. 

We have considered the said proposal, and per ^ 
wsed the said charter of the 9th of June, 1732, and! 
the grant, from lord Carteret of the same year, and! 
find that, by the charter, the colony of Georgia wasr 
ihade a separate province, to be governed by ito? 
own laws, and not by the law, or government^ of 
South Carolina. 

That the memorialists were thereby made a cor- 
porate body, with perpetual succession, and tha* 
seven-eighths of the lands there were granted to 
them for ever, to be held of the crown, at the rents 
therein mentioned, with power for them, by thei^ 
comilfion council named, and to be named, accord* 
ing to the directions of the charter, under theii? 
common seal, to distribute, and convey, portions 
of such lands to such subjects, national born, ot 
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denizens^ or others, that shall be willing to become 
subjects on such tenns, and for such estates, and 
on such conditions, as the same can be lawfully 
granted, and as to the common council shall seem 
fit ; and that for the term of twenty-one years the 
iDemorii^ists ^ould have power of making such 
laws, and appointing governors, and officers, as they 
judge proper. We find also, by the lord Carteret's 
said graiit) his one-eighth of the lands was vested 
in the same trustees, on the same trusts. In con* 
sequence of those grants, we are humbly of opi- 
nion, thsit the memorialists have sufficient power to 
make such surrender, and grant, as is proposed. 
■ The proper method of doing this will be, as we 
humbly conceive, for the trustees, with the privity, 
and by direction of the common council, to ex* 
ecute a deed of surrender, enrolled unde^ their 
common seal, and thereby to surrender to his ma* 
jesty their said charter, and alt the powers^ juris- 
dictions, franchises, and privileges therein con* 
veyed to them, and thereby to grant all their lands, 
and territories to his majesty, as well the one- 
eighth derived from lord Carteret's grant, as the 
seven-eighths included in his majesty's said charter, 
but subgect to such estates, and interests, as the in* 
habitants there have in any of the lands, by virtue 
of grants from the corporation. 

When such grant, and surrender, shall be jaiade, 
we humbly conceive his majesty will have both the 
government c^ the colony, in his own hands, am) 
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the lands and territories thereto belonging, subject 
to the grants of any part thereof now subsisting, 
and as to the said one-eighth subject to the 
quit rents reserved in the lord Carteret's grants 
and may put the government thereof on such a 
'foot, as his majesty shall, in his great wisdom, think 
proper. 

February 6, 1752. D. Rydiir. 

W. Murray. 

(5.) The opinion of the attornty-generaly Nor-' 
they, on the surrender of the Bahama charter. 

Sir. JVhitehaUy Dec. 10, 1717. 

The lords commissioners for trade and plantar 
tions command me to remind you of my letter of the 
Slst of the last month, which was to acquaint you, 
that there being six proprietors of the Bahama 
.islands, whereof two are minors, the other four 
have executed a deed of surrender of their right 
of government to his majesty, and to desire your 
immediate opinion, whether a surrender executed 
by four, out of six, as aforesaid, be valid, and ef- 
fectual, 

Wm. Popple. 

The attorney-general's report upon the sur- 
render of the proprietors, 

I am of opinion, that a surrender by four, where 
six are seised, can only convey, and extinguish, 
thereby, four parts in six of what the parties eil- 
joyed. However, his majesty being intitled under 
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four, to four parts of the government, which is en- 
tire, he may execute the whoJe. And I do not 
know, that the other two can be copartners with his 
majesty in governing ; for which reason, and that 
there might not be an extinguishment, by surren- 
der, I apprehend, as this case is, a grant to the 
crown of the four parts, might be more proper. 
. 10/A Dec. 1717. Edw. Northey. 

(6.) On the king's right to the Three Lower 
Counties on Delaware^ by the attorney, and solicitor'^ 
general, Northey, and Thompson* 
Sir. 

The lords commissioners for trade and planta- 
tions having, by your letter of the 13th February 
last, required our opinion on the petition of the 
earl of Sutherland, praying for a charter of certain 
lands, lying upon Delaware Bay in America, com- 
monly called the Three Lower Counties, whe- 
ther it be in the power of the crown to dis- 
pose of those lands petitioned for ; which petition 
had been referred to their lordships by his majesty, 
and his majesty having been also pleased to refer 
the said petition to us ; we have made our report 
thereon to his majesty, and, inclosed, have sent you 
^ copy of the said report, which may serve for an 
answer to the question proposed to us by their 
lordships. 

October 28, 1717. Edw. Northey. 

W.Thompson. 
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* 

To die king's most excellent majesty. 
May it please your majesty. 

In humble obedience to your majesty's com- 
mands, sigfiified to your majesty's attorney ^.g^neral, 
by the lord viscount Stanhope, when secretary of 
state, on the memorial of the right hon. John, earl 
of Sutherland, and your majesty feavvng feeea pleased 
ako to signify your commands by Mr, Methuen, 
when secretary of state, to refer the «aid memorial 
to your majesty's solicitor-geHeral, we hare jointly 
considered of the said memorial, whereby the said 
earl of Sutherland represents to your majesty, that 
there are considerable arrears due %o him, since the 
revolution, amounting to above ^30iOOO; that 
he has alwaj^ testified his great 25eal, and fictivity, 
for the protestant succession, both before, and since 
yotrr majesty*^ happy accession to the throne, and 
giveti singular proofs of his fidelity, and affection, to 
your majesty, by bis services,in North Britain, dur* 
iiig the rebellion there, in consideration whereof 
y^tir majesty w^s pleased to express your favoura. 
ble intentions of gratifying him upon any ocoftsion s 
wherefore he most feumbly prays your miyesty will 
be graciously pleased to g^rant him a charter of cer* 
tain iands; lying upon Delaware Bay, in America^ 
c'ommonly^ called tihe Three Lower Counties, 
which, he represents, he is ready to prove do be* 
long to the crown, and we have given notice.tiiere-. 
of to the persons concerned for William Penn, esq, 
and several mortgagees, and purchasers, under bim;» 



•• 
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and also to the lord Baltimore, who severally claim 
title to the said Lower Counties, being called New* 
castle, Kent, and Sussex. And we have beard theni» 
and their agents, thereupon, and we do most hum* 
biy certify your majesty, that the said William 
Peon is intitled, under the grant of king Charles 
the Second, to the plantation of Pennsylvania^ but 
that these counties are not included, in such grants 
and his title to Pennsylvania is not now contested. 
And as to your majesty's title, which the earl of 
Sutherland has undertaken to make out« to the 
said Three Lower Counties, he has insisted, that the 
fi&me were gained by conquest, by the subjects of 
your majesty's predecessors, or granted to your 
majesty's predecessors, by the possessors there* 
of, and that thereby your majesty's predecessors 
became intitled to the same; for that a sub# 
ject of the crown could not make foreign acquisU 
tions, by conquest, but for the benefit of the crown, 
and that the length of possession will be no bar 
to the crown : that for several years last past Mr, 
Penn hath had the possession of the said Lower 
Counties, under a pretence of a grant thereof to 
him, made in the year 1682, by the late king^ 
Jamas, wlien duke of York, who then had the pos- 
session of New York, and the said Three Lower 
Counties; but had no right to the said Lower 
Counties, and therefore could not transfer any right, 
in the same, to the said Mr. Penn, which appears ; 
ioT that the said late king afterwards, when duke of 
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York, in thte year 1683, obtained a warrant from 
the then king Charles the Second, to pass a patent, 
whereby the said Three Lower Counties should 
have been granted to the said then duke of York, 
and a copy of a bill, to pass into a grant, in April 
l683, to the said James duke of York, of the said 
Three Lower Counties, has been produced by the 
said earl of Sutherland ; and it is alleged the same 
was never passed into a grant,, and that if the same 
had passed into a grant, it would not have made 
Mr. Penn's title to the said Three Lower Counties 
to be good, the title of the said Mr. Penn, under 
the duke of York, being precedent to the title of 
the said duke of York ; but that the same did re* 
main in the said duke of York, and is consequent- 
ly now in your majesty. And that your majesty's 
title further appears, for that after, in May 1683, 
when the then lord Baltimore, by petition, opposed 
the passing the said bill, under the great seal, 
Mr. Penn then appeared against the said lord Bal- 
timore^ as agent for the crown, and not on behalf 
of himself, and Mr, Penn, under his hand, has de- 
clared, that your majesty's royal approbation, and 
allowance of the deputy-governor of Pennsylvania, 
and the Three Lower Counties on Delaware River, 
named by him, shall not be construed to diminish, 
or set aside, the right claimed, by the crown, to 
the said Three Lower Counties. 

Besides, the said earl of Sutherland insists, that in 
the grant of the said duke of York, in 1682, to Mr. 
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Penn, of the said Three Lower Counties, there is a 
reservation of an account to be made of one moiety 
of the profits of the lands thereby granted, touching 
which, no account has yet been rendered by Mr. 
Penn ; and that, therefore, if the said grant, in 1 682, 
were effectual, the said Mr. Penn is yet accounta* 
ble to your majesty, for the moiety of all the pro- 
fits of the lands so granted, from the year 1682, 
according to the said reservation; and that if the 
said earl of Sutherland cannot, by your majesty's fa- 
vour, be intitled to the said Three Lower Counties, 
he humbly prays he may have the benefit of the said 
account. 

In answer to which, on the behalf of Mr. Penn's 
mortgagees, and other purchasers under him, it 
hath been alleged, tlr^t the late king James the 
Second, when duke of York, was seised in fee of 
the said Three Lower Counties ; and as one argu- 
ment to prove such seisin, they have produced 
letters patent, dated the 29th day of June, 26 Car. 
II., whereby his said late majesty king Charles the 
Second granted to the said James, late duke of York, 
his heirs, and assigns, all that part of the main land 
of New England, beginning at a certain place, 
called, or known, by the nanie of St. Croix, next ad- 
joining to New Scotland, in America, and from 
thence extending along the sea-coast, unto a certain 
place called Pemaquinue, or Pemaquid, and so up 
the river thereof, to the further head of the same, 
as it lendeth northward, and extending from the 
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jriver of Kinebequim, and so upwards, by the shortest 
course, to the river Canada, nortliwards; and all that 
island, or islands, commonly called, by the several 
name, or names, of Matewaicks, or Long Island, sw 
tuate, and being towards the west of Cape Codd, 
and the Narro Higansetts, abutting upon the main 
land, between the two rivers there, called, or known, 
by the several names of Connecticut, and Hudson 
River, together, also, with the said river called Hud- 
son's River, and all the lands, from the west side of 
Connecticut River, to the east side of Delaware 
Bay, and also all those several islands, called, or 
known, by the name of Martin Viniard, and Naoh 
tacks, otherwise Nantukett, together with all 
the lands, islands, soils, rivers, harbours, mine^i, 
minerals, quarries, woods, marshes, waters, lakes, 
fishings, hawkings, hunting, and fowling, and all 
other royalties, profits, commodities, and heredita* 
ments, to the said several islands, lands, and pre- 
mises belonging, and appertaining, with their and 
every of their appurtenances ; and all his said lata 
majesty's estate, right, title, and interest, benefit, 
advantage, claim, and demand, of, in, or to the 
said lands and premises, or any part or parcel 
thereof, and the reversion and reversions, remain- 
der and remainders, together with the yearly and 
other rents, revenues, and profits, of tlie premises, 
and of every part and parcel thereof; at and under 
the yearly rent of 40 beaver skins, when they shail 
be lawfully demandedj or within 90 days aflersudi 
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demand, made with powers of government : with- 
ift the descriptions of which grant, it hath been 
agreed, bj both parties, that the said Three Lowjsr 
Counties are not contained. 

Bat, on the behalf of Mr. Penn, it hath been in* 
sisted, that by the general words, " together with 
aH the lands, islands, soils, rivers, harbours, &c. and 
all other royalties, profits, commodities, and herew 
ditaments, to the said several islands, ktnds^ and 
premises, belonging and appertaining, with their 
and every of their appurtenances," the said Three 
Lower Cwnties did pass as belonging to the pre^ 
mises expressly granted by the said letter? patent ; 
fbr that the Three Lower Counties were enjoyed 
by the said iate duke of York, together with Neir 
York, which was granted by the said letters patent 
unto the said-late duke of York, until he granted 
the same to the said William Penn in 1682, by the 
grants hereinafter mentioned, which seems difficult 
to us to be maintained, since the abuttal in tl)e said 
letters patent exclude the Three Lower Counties; 
but they presume the said late duke of York might 
have some other grants thereof, which Mr. Penn 
might give an account of, but cannot, bemg under 
a lunacy. And we do further humbly certify your 
majesty, that by indenture, dated the 24th day of 
August, i(J82, made between the said late duke of 
York, of the one part, and the said William Penn^ 
of the other part, the said late duke of York, for 
the coiwderations therein mentioned, did bargain, 
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sell, enfeoff, and confirm, to the said William Penn, 
and his heirs, all that the town of Newcastle, other- 
wise called Delaware, and all that tract of land ly- 
ing within the compass, or circle, of twelve miles 
about the same, situate, lying, and being, upon ilie 
river Delaware, and all islands in the said river 
Delaware ; and the said river and soil thereof, lying 
north of the southernmost part of the said circle of 
twelve miles, about the said town ; together withr 
all rents, services, royalties, franchises, duties, 
jurisdictions, liberties, and privileges, thereunto be- 
longing, and all the estate, right, title, interest, 
powers, property, claim, and demand whatsoever, 
of the said late duke, of, in, or to the same, or to 
any part or parcel thereof, at and under the yearly 
rent of five shillings, with a covenant for further 
assurance; and the said late duke did thereby con-^ 
stitute^ and appoint John Moll, and Ephraim Har- 
man, or either of them, his attorney, with full power 
for him, and in his name arid stead, to deliver sei- 
sin of the premises, granted, by the said last recited 
indenture, to the said William Penn, and his heirs. 
And the said late duke of York, by another inden- 
ture, bearing date the said 24th August, 1682, and 
made between the said late duke of York, of the one 
part, and the said William Penn, of the other part, 
for the consideration therein mentioned, did bar- 
gain, sell, enfeoff, and confirm, ''unto the said 
William Penn, and his heirs, all that tract of land 
vpon Delaware River and Bay, beginning twelve 
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miles south from the town of Newcastle, otherwise 
called Delaware, and extending south to the 
Whore Kills, otherwise called Cape Henlopen, toge- 
ther with free and undisturbed use and passage, 
into and out, of ail harbours, bays, waters, rivers, 
isles, and inlets, belonging to, or leading to the 
same, together with the soil, fields, woods, under- 
woods, mountains, hills, fens, isles, lakes, rivers, ri« 
▼ulets, bays, and inlets, situate in, or belonging 
unto the limits and bounds aforesaid; together with 
all sorts of minerals, and all the estate, interest, 
royalties, franchises, powers, privileges, and immu7 
nities, whatsoever, of the said duke of York therein, 
or in or unto any part or parcel thereof, at and un- 
der the yearly rent of one rose : in which said last 
mentioned indenture is contained a covenant, on the 
part of the said William Penn, his heirs, or assigns, 
within the space of one year next ensuing the date 
of the same indenture, to erect, or cause to be erect- 
ed, and set up, one or more public office, or offices, 
of registry, in or upon the said last bargained pre- 
mises, wherein truly and faithfully to account, set 
down, and register, all and all manner of rents, and 
otherprofits, which he, or they, or any of them, shall 
by any ways, or means, make, raise, get, or procure, 
of, in, or out of the said last bargained premises, or 
£U3y part or parcel thereof; and also at the feast of 
St. Michael the archangel, yearly and every yeai^ 
shall well and truly yield, pay and deliver unto the 
said late duke of York, his heirs and assigns,, ojie 



JUi opinions of iqftieKvitfg 

fhU moiety of all, and all manner of rents, issues, 
and profits^as well extmordinary, as ordinary, as 
shall be made or raised upon, or by reason of 
th^pr^misesjor any part thereof; with power to the 
said late duke of York, his heirs and assigns, in case 
the same shall be in arrear twenty days, to eater 
m and upoi^ the same premises, or any part therttk 
ofy and fh^re to distrain, and tlie distresses to de* 
tsiin, until payment of the said moiety, and arrearar 
theref^, together with all costs and damages for 
the same* And by the same indenture, the said 
John Moll, and Ephraim Harman, or either of 
them, were appointed, in like manner, attorney ov 
attornies, to deliver seisin of the last bargained 
{>remiseSj to the said William Penn and his heirs^; 
both which said indentures were entered in th6 
office of records, for the province of New York, on . 
theS 1st November, 1682. Within which said grants 
the said Three Lower Counties are contained, but 
the covenant to account extends only to what is 
included in the last recited grant. 

That by an order by the commander-in^hief 
and council of New York, dated at New York 2 1st 
November, 1689, reciting the said two recited in- 
dentures, and reciting that the said commander 
and council were folly satisfied of the said William 
Penn's right to the possession and enjoyment of the 
premises, had therefore thought fit, and necessary, 
to signify, and declare, the same to the several jussk^ 
tices^ magistrates, and other officers, at Newcastk^ 
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'St. Jones Deale; alias Whore Kill, at Delaware, dr 
liTtfhin any of the bonnds and limits above thett- 
tioned, to prevent any doubt or trouble, that fnigbt 
Arise ; and after having thanked the said matgistrdt^s 
for their good services, in their several oflSces and 
statiotis, during the time they remamerf tinker hjs 
said late royal highnesses governmerit, they defckfe 
they expected no further accoutit, thatn thlt they 
iihould readily submit and yield all dtie obeiiietide 
andjconformity, to the powers granted to the stetid 
William Penn, in and by the said indentures, 
which said order was, the 25th of October, 1 7OT, 
entered in the rolls* office, at Philadelphia. 

It appears by the affidavit of Thofmas Grey, wht) 
swears he lived in Pennsylvania, from the yeatr 1699, 
to the year 1707> and that he made out and saw 
many patents, or grants, and warrants, whereby 
considerable quantities of lands, lying in the saiid 
Three Lower Counties, which, as he deposes, are 
esteemed to belong to Pennsylvania, were granted 
to divers persons, and their heirs ; some of which 
gfants^ or warrants, were signed by the sard WilHdb. 
Peim, and the rest by his agents or ct>mmissionei*s, 
and all sealed with the seal of the said province ; 
and that he hath seen great improvements in build- 
ittg, and planting, by persons claiming under sweh 
grants. That many of the said inhabitantfs. Who 
Were repnted to have settled upon lands in the said 
Lower Comities, by virtueof grants, or patents, and 
warrants, either frotfi the Swedes, or Ikitch, when 

s 
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the said counties were in their hands, respectively, 
or from the governor of New York, under the said 
late duke of York, when the same was in his hands, 
did, upon making their accounts up of quit-rents 
due from then! to the said William Penn, for their 
land0, accept new patents from the said William 
Penn, or his agents, and have since much increased 
their improvements thereof, both in building and 
planting. That he hath seen patents or instruments 
for convejang lands, in the said Lower Counties, to 
divers of the ancient inhabitants thereof, as well 
from the Swedes, or Dutch, as the governors of 
New York, under the said late duke, as also com- 
missions under the hands of some one of the said 
governors of New York, constituting magistrates 
^nd officers in the said Lower Counties. That he 
believes, that the patents of lands in the said Lower 
Counties, granted by the said governors of New 
York, were registered at New York, and that if 
search were made in the secretary's office there, 
the same would appear so to be. That he believes 
much the greatest part of the inhabitants of the said 
Lower Counties, who have land there, hold the 
»ame, by title under Mr, Penn, and that several 
who hold land there, by other title, have delivered 
the same up, and have accepted new grants, from 
Mr. Penn. And it also appears, by the affirmation 
of Robert Hiscox, a quaker, that the naval store 
company, in Bristol, have, by their agents, made se- 
veral purchases of the said William Penn of Siao 
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acres of land^ in the county of Kent, and that the 
wid company hath expended for purchasing lands, 
building thereon, and other improvemehts, and in 
eEtrrying on their manufacture for raising hemp, 
upwards of ^3000, and are by th^ir articles obliged 
to lay out. ^5000, of which the said i£2000 is part, 
and that he expects, in a short time, the greater 
pNart of the Remaining j^SOOO will be laid out in 
the management, and carrying on the said manu&c-* 
txire, and that no' benefit hath yet accrued to the 
said cpjfnpany, for the money so expended, and that 
he believes other purchases are already made for 
the u^e of the said company. 

And as to the said earl of Sutherland's objection, 
that the duke of York, in 1683, had no title to the 
Lower Counties, and therefore those graints then 
made to Mr. Penn were void, which appears by a 
copy of a bill, dated 13th of April, 1683, in ordei^ 
to be passed into a grant of the said Three Lower 
Counties to the said late duke of York, which is 
after the grant by the duke of York to the said 
William Penn, but never passed into a grant, and 
which bill recites a surrender of certain letters pa* 
tent, bearing date 23d of March then last past, 
(which grant cannot be found) of the town of New* 
castle, otherwise Delaware, and fort thereunto be« 
longing, lying between Maryland, and New Jersey, 
in America, and several other lands, tenements, 
and hereditaments, therein mentioned, the said late 
king Charles the Second, for the considerations 

e2 
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tbenain meatibned, did grant to the said late doke 
ef Yorky and his keirs, all |;hat the tpwn of New«^ 
isastle^ ptherwise oaUed Delaivape, and fort therew 
i^y OF thereunto belofiging, lying between Maryt 
la^id^ and New Jepsey, iu America i and all that 
river called Dektware, and soil thereof, and afl 
islamd^i in th^ said river -, and all that tract of land 
upodn the west side of the river and bay of De}%- 
ware, whioh lyeth fcom Scboolkill Greek, upon the 
said river, unto ifaBibey-s Hook, and backwards 
isitothe woods ^o far 2^^ the Minqua's country, and 
fcom Bomhey's Hook, on the said Ftver and bay, 
unto Cape Henlopen, no^w called Cape James, 
being %\ie south point of a sea warmet inlet, and 
iDOckwards into the woods^ three ladian days^ jour^ 
neys, being formerly tlie elaim or possession of the 
Dc^tch, (op purchased by them of the natives,) or 
which was by tl>em first surrendered onto his said 
lat^ majesty's }ieut.-gov6Fnop colonel NJeeols, and 
which hacl bieen since surrendered unto sir Bdmond 
Aodros^ lieul.«governor of the said James, duke of 
¥Qrlv, an^ had for sevena) years been in his posses- 
sktii, with thafTeeuseand:coiitinuanoein,andpasu 
sage inta and out, of all and singular ports, bar^ 
boiurs, bays, rivers, i^Ies, and inlets^ belonging unta 
C9» leading to, or from the said tract ofland>, OMiny 
past or parcel thereof X and the seas, bs^s^ and-rfr* 
jiFers, and soU thereof bending eastward and sou^ 
ward on th^ said tract of land, and att islands 
thereins ^^ ^^ ^1 ^^ ^^» lands> fields, woeds^ 
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tffiderwobds, mCMntdin^^ hilte, feriSi s^AtiipS, )&Ie»y 
kkeSy fit^H^ n^tilef s, bays, and ifilef s, situate ah<t 
itffng \^hMn tbe Kftid tract 6f l»fid ^ sinkl any of tlfe* 
Imiisr acid banndsi afbi^e^aid, togeth^# with dll mi:: 
nerals, quarries, fislfrng^ hsfwkingi;, huntin^^ Slid 
fowlrnqgff, and stlt other i^oyahiesr, |rrivilegef^ |)roffits^ 
CQtanfodfties, and heredrtameifits to t(ie i^d towfii^ 
iDTty tract of lahd, and premises, or to atyy 6V ^fthet 
of them, bekmging or appertttinittgy with their imd 
every of their atppwrteAanoes in Atnerica ^ and atl 
Ms said lat6 niafjesty's estate, rigtrf, title, ii^terest^ 
benefit, adYahtage, efaiiti, and demand whalsoevel^, 
afi ifay M to the siaid town, fort, trdct 6f laird, and 
pvtBiiseSy or dtiy part or parcel thereof, toj^eiher 
witk the yearly and other rents, revenues, and 
|)irofitif of the premises, and of every* plart and 
jpdrcel thereof, to hold to the said duke of York, 
arid bis heirsy at and under the yearly retit of onft 
braver sbii!i<t when demanded. 

On the behalf of Mr. Penn^ it is alleged^ that it 
h probab^ the said bill in 168^3 might have been 
pdtsed iBto a gran<, for thait they prodncod froih 
the Hai^per oftce^ where entries afre made of 
grants l^at pass the great seal, a certifiodit^ of aft 
iSDtry in that office, in thfe woi'cb following, vte :*^ 
Afnrii 6tib,i {683, s grafnt to^ Jame^» duke of Yorll^, 
of the town of !9e^castle, alias Delaware^ situate 
betvl'een Maryland, and New Jersey, in America, 
p^ bmk, wA his heir^^ for e^er, i^uch ebtrie? not 
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having been made, at the Hanaper office, but 
where letters patent 4o pass, which patent migh^ 
happen not to be inrolied, as it is not, by the ne* 
gleet of the six clerk, ca)Ied the riding clerk, whose 
business it was to see the same inrolied. 

And as to the objection, that if the same were in* 
rolledy that the same is a title subsequent to the 
grant to Mr. Penn, and that Mr. Petin appeared 
wis agent for the crown against the lord Baltimore, 
they do humbly insist that Mr. Penn having a 
grant then so lately from the said late duke of 
York might make use of the name of the said 
duke, with his leave in trust, for the said Mr. Peiin 
and his heirs, which tjiey the rather apprehend, 
for that the possession w:as always suffered to re^ 
. main with the said William Penn ; and that if the said 
grant was passed, and the said grant was in triist for 
the said William Penn, the same extinguished the 
said covenant of Mr. Penn for accounting in the 
grant made to him thereof. 

i Besides, in the said* last grant to the duke o£ 
York, it is recited, that the lands were formerly the 
claim and possession of the Dutch, and had been 
surrendered unto the lieut.'governor of the said 
duke of York, and had for several years been in 
bis possession, which might enable him to make 
the grants, in 1682, to th6 said Mr. Penn/ 

And on the behalf of the purchasers, it has been 
insisted, that it wou]d be very hard to put them to 
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any trouble who have bought under the title and 
enjoyment of Mr. Penn, and have laid out great 
sums of money, in improving their purchases. 

And as to the title claimed by the lord Balti- 
more, we are humbly of opinion, that the same has 
already received a full and a final determination ; 
for that, 31st of May, 1 683, Richard Burk, gent, 
servant to Charles, then lord Baltimore, praying 
that the said bill of 1683 might not pass the great 
seal, until his then majesty should be satisfied of 
the extent of the ' letters patent formerly granted 
to Cecil, lord Baltimore, wherein the said town, 
and adjacent country, is alleged to be com- 
prised, which said petition being referred to the 
then lords commissioners for trade and. plantations, 
on the 13th of November, 1685, their lordships 
made their report, wherein they report, that hav- 
ing examined the matters in difference between 
the lord Baltimore, and William Penn, esq. on be- 
half of his then majesty, concerning a tract of land 
called Delaware, they found the land intended to 
be granted to lord Baltimore was only lands un- 
cultivated, and inhabited by savages ; and that the 
tract of land then in dispute, was inhabited and 
planted by christians at and before the date of the 
lord Baltimore's patent, as it had been ever since to 
that time, and continued as a distinct colony, froni 
Maryland, so that their lordships humbly offered 
tl^eir opinion that, for avoiding further differ^nqes, 
the tract of land lying between the river and thQ 
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eastern i^ea, on tbe one side^ and Ch^s^pe^ Bay, oa 
\\xe oth^r, be divided into equal parts^ by a line 
from the latitude of Cape If enlqpen tp the 40th der 
gree of northern latitude j; and that one half there- 
of, lying towards the bay of Delaware and the 
eastern s^at be adjudged to belong to his majesty^, 
and the other h^f to lord Baltio^ore, which report 
his then majesty was pleased to approve of, and to 
order t\^^ said lands to be divided aocordingly, and 
the lord Baltimore, and William Penn, required to 
yi^Id due obedience thereunto ; which report wa^ 
also confirmed the 2Sdof June, 1709, by her late- 
ms^esty queqn Anne, in council j however, this 
petition^ on behalf of th(^ Iqrd Baltimore, is a very 
great argnmept that the bill of l6S^, to the latQ; 
d.nlj^e of Xoa}^,, never passed the great seal, as oja 
Mr, Finn's behalf is supposed ; for that it being 
stopped, as mu$t be presumed in that petition oc 
grant^ after that matter settled, which was in 16S5^ 
in tlie re\gn of the said duke, when king of £ug- 
]and:» pould npt pass the great seal, in the naanei 
of king Chaxtes, to the duke of Yorkj^ then being 
l^ing ojf England; but the entry in the Hanapen 
office might have been made when the privy seal 
v^as brought to the great seal, to he passed into 
a grant. ' 

On the whole matter, we humbly submit it to 
your niaj[esty's consideration, whether it will not' 
bp reasonable, that yoqr majesty- s title should be. 
es^bji,sh^i by the court of Chanoery, before any 
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gr^nt should be made of the premises; and if any 
grant should be made^ we most humbly submit it to 
your majesty I whether the claims of purchasers^ or 
grantees^ under Mr. Pcnn, who have improved part 
of the sa^d Three I^ower Counties, should not be 
established ; but if Mr. Penn should have a title 
to the Three Lower Counties, by virtue of the 
two grants made to him by the late king James, 
in 1688:^ when duke of York, we have not received 
any answer^ why he should not account, according 
to his qoveoant, in the last of the said deeds, for the 
moiety of the rents, issues, and profits raised by 
virtue of that grant. 

Octobpr fSl, 1717. Edw. Northey. 

Wm. Thomson* 

(7.) Of the king's authority ofoer Guernsey and 
Jersey J by the attorney and solicitovy Ryder, and 
Strange. 

To the right honorable the lords of the com- 
mittee of council, for the affairs of Guernsey and 
Jersey. , . 

May it please your lordships. 

In obedience to your lordships' order of the 31st 
of July, 1730, hereunto annexed, wliereby your 
lordships were pleased to refer the memorial, and 
papers^ hereunto annexed, to bis n^ajesty's late at* 
torney and solicitor-general, to consider the same^ 
and report their opinion to your lordships upon 
the general case of extents from the Exchequer, 
»ii4 of the process from the court of King's^ Bench^ 
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how the same can be legally executed, in the 
islands of Guernsey, and Jersey, and if not, what 
other remedy is left to the crown, for the recovery 
of their debts, in those islands. 
* We have considered of the matters so referred, 
and are humbly of opinion, that no writ of extent 
out of his majesty's court of Exchequer here, noi^ 
any process, from the court of King's Bench, can, 
as the laws of those islands now stand, be executed 
there, they being governed b}' laws of their own, 
subject to his majesty's order in council, and the 
subjects there are not amenable to the courts 
here. 

And we are of opinion the only remedy the 
crown has fox the recovery of their debts in those 
islands, upon the foot of the present law, is, by pro- 
ceeding upon proper suits, to be instituted in the 
courts there, according to the course of those courts, 
and sending thither the proper evidence of the 
debt, unless his majesty shall think fit, to interpose 
in his legislative capacity, and, by an order in 
council, make a new law, concerning the method 
of recovering the crown debts against the inha- 
bitants there. 

By this means his majesty nuiy, if he think fit, 
give such force to extents and other processes out 
of the courts here, as he shall judge convenient; 
but whether the single instance of inconvenience 
to the crown, in the case of Carey's debt, mention- 
ed in the memoria], is a sujQScient ground to make 
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any alteration^ in the laws of those islands, is 
Infmbly wibmitted. 

August 12th, I7S7. D. Rydeu. 

J. Stranqb. 

(8.) Of the hinges right to the islands in the 
rwer DeUnoare, by the attorney and solicitor-gene^ 
ral, Raymond, and Vorke, in 1721. 

To the right honorable the lords commissioners 
of trade and plantations. 

May it please your lordships. 

In obedience to your lordships' commands, sig* 
nified to ns by Mr. Popple, by his letter of the 
SOth of June last, whereby he transmitted to us 
the annexed copy of two clauses, extracted out of 
the charters of New Jersey, and Pennsylvania, 
whereby the boundaries of those provinces are as- 
certained, and thereupon desired our opinion, whe- 
ther Delaware River, or any part thereof, or the 
islands therein lying, are, by the said clauses, con- 
veyed to either of the said provinces, or whether 
the right thereunto doth still remain in the crown ? 
— Vie have perused the said clauses, and have been 
attended by the agents of the parties, who claim 
the province of Pennsylvania, and their counsel, 
who laid before us a copy of the letters patent, 
granting the said province, and have heard what 
hath been alleged on both sides ; and, upon consi- 
deration of the whole matter; are of opinion, that no 
part of Delaware River, or the islands lying therein, 
are comprised, within the granting words of the 
said letters patent, or of the said annexed extract 
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of the grant of New Jersey j but we conceive^ 
that the right to the same still remains in the 
crown. 
August 5thi 172\, RoBT. Raymond. 

Phiu Y0BHE4 

(90 Of the king's right to certain waste lands m 
New Hampshire, by the att&rney and solicitor'- 
general, Ryder, and Murray. . 

State of the case with respect to the property^ 
of the waste and unimproved lands m the pro^ 
vince of New Hampshire, within the limits of 
the grant made by the council of Flymputh to 
John Mason,^ in the year 1639- 

King James the First, by letters patent, dated 
the Sd of November 1620, granted all that tract of 
country, since called New England, lying betweea 
the latitudes of 40 and 48 degrees north, to sir 
Ferdinand Gorges, and tbirty-nine others, under 
the name of the council established at Plymouth, 
in the county of Devon, for tlie planting, ruling, 
and governing. New En^and, in America. 

The council of Plymouth, by indenture under 
their ccHnmon seal, dated 7th November J 629, 
granted unto captain John Mason, his heirs and 
assigns, all that part of the main land, in New £ng« 
i^uid, lying upon the sea^coast, beginning from the 
middle part of Merrimack River, and from thencQ 
to proceed northward along the sea-coast to Piscap- 
taway River, and so forwards up within the said 
rivcF, and to the furthest head thereof, and from 
thema northward usxtil liireescore miles be fii|ii^i94 
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fipom the first entrcufice of Piscataway River, and 
ako firom Merrimack through the said river, and 
to the furthest head thereof; and so forward up 
into the land westward until threescore miles be 
finished, and from thence to cross, overland, to the 
threescore miles' end, accounted from Piscataway 
Riven 

This tract of country was, in consequence, and 
by express direction of the patent, called New 
Hampshire; and the grantee obliged himself to 
establish such government therein, as should be 
agreeable, as near as might be, to the laws and 
customs of the realm of England, with liberty, for 
any person aggrieved, to appeal to the said coun- 
cil of nymouth. 

In consequence of this grant, captain Mason 
wa» (as is alleged by him) at considerable ex- 
pence, in sending over persons to plant and settle 
in this country, and in erecting forts and other 
buildings, and habitations; and it does appear, 
from several testimonies made use of, in some ac- 
tions brought by his graudisou against the vevy 
persons he had sent over, that considerable im- 
provements were made. 

In 1-8S5, the council of Pfymouth, by letters pa- 
tent, dated the 23d of April, confirmed their 
former grant of New Hampshire to captain Ma- 
son, with an extension of the limits, which, in the 
said letters patent, are described, in the following 
words : •* All that part, purpart, and portion, of 
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the main land 6f New England, beginning from 
the middle part of Naumkeck River, and from 
thence to proceed eastwards along the sea-coast t6 
cape Ann, and round about the same to Piscattf- 
way Harbour, and so forward up within the riyer of 
Newwickwannock, and to the furthest head of the 
said river, and from thence northward till sixty 
miles be finished, from the first entrance of Pisca- 
taway Harbour, and also from Naumkeck through 
the river thereof,' up into the land west sixty miles, 
from which period to cross, overland^ to the sixty 
miles* end,' accounted from Piscataway, through 
Newwickwannock River, to the land north-westi 
ward as aforesaid." 

The eastern limits of the second grant appear tp 
be the same as those described in the first, but are 
extended to the south-west as far as the river 
Naumkeck, which is about twenty miles to the 
westward of Merrimack, the western limit of the 
former grant, which tract of country lying be- 
tween the said two rivers, and extending to three 
miles north-east of Merrimack, bad been granted, 
by the council of Plymouth, to the Masssachusets 
colony, in the year 1728, prior to the first grant to 
Mr. Mason, and is now part of that colony. 

It is alleged, that this last grant to Mr. M^son^ 
was ratified and confirmed by the crown, by a charu 
ter, dated the 19th of August, 1655, with full power 
of civil jurisdiction, and government; but no such 
^charter as this appears upon record* 
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In the same year^ 1635^ captain Mason having 
no immediate issue then living, (his only daughter, 
who had married Joseph Tufton, esq. being dead,) 
ijf his will, dated the i6th of November^ devised, 
amongst other things, to his grandchild, John Tuf- 
ton^ and his heirs, all his manor, messuages, lands, 
tenements, and hereditaments, in New Hampshire, 
except some inconsiderable legacies, upon condi- 
tion of his changing. his name to Mason, the re- 
mainder to Robert Tufton, the brother of John 
Tufton, and other persons mentioned in the will. 

Upon the death of captain Mason, in the same 
yter, or soon after. New Hampshire, by virtue of 
the aforementioned devise, came to his grandson, 
John Tufton, but he dying without issue, the limi- 
tation over to Robert Tufton took effect ; but he 
being at that time a minor, and not coming of age 
till 1650, the servants and agents, which his grand- 
fiiU:her, John Mason, had sent over to New Hamp- 
shire, taking advantage thereof, and of the eonfu: 
sion of affairs in England at that time, when no 
redress could be had, embezzled, and sold, his stock, 
and effects, and put themselves under the govern- 
ment of the Massachusetts colony, who then exer- 
cised jurisdiction in New Hampshire. 

Soon after the restoration, Mr. Robert Mason 
(for Ro)>ert Tufton, the younger brother, had now 
taken upon him that name, in compliance with his 
grandfather's will) presented a petition to king 
Charles the Second, setting forth the unjust and 
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illegal encroachments of the M assaclraset's colony 
over his property, and praying that justice might 
be done him; which petition was refeired to sir 
Geofry P^hner, then attorney-general, to consider 
of his ^itle to the country, who reported that his 
title was good ; and nevertheless, in the year \Q7ty 
we find Mr. Mason presenting a second petition, 
to the same effect as the former, upon which his 
title was again referred to the consideration of sir 
William Jones, and sir Francis Winnington, the 
then attorney and solicitor-general, who, upon 
consideration of the several patents under which 
Mason claimed, reported, that he had a good and 
legal title to the lands conveyed by them. 

In \%1% the crown took the government of 
the province of New Hampshire into its own 
hands ; and a commission passed the great sredl, 
appointing a president and council to govern tbie 
province, in which commission Mr. Mason's title 
is mentioned in the following words. 

** And whereas the inhabitants of the country 
have long been in possession, and are* said to have 
made considerable improvements on the lands 
they hold, but witlwut any other title than what 
hath been derived by the government of Bo^on, in 
virtue of their imaginary line, which title, as it has, 
by the opinion of the judges here, been altogether 
set ^side, so the agents of Boston have consequently 
disbwned any right, either in the soil or govefn- 
ment^ from the three miles' line aforesaid 3 attcl ds 



Firtrogatioe diroad.l Eminent Litwyers. 6S 

it appeared, that the ancestors of Mr. Mason ob* 
tained grants; from the great council of Plyinont}^, 
for this tracts and were at very great expences 
upon the same, till molested and finally driven out> 
which hath occasioned a lasting complaint for 
justice by the said Mr. Mason, ever since the re- 
storation; however, to prevent, in this case, any 
unres^sonable demands, which may be made by 
Mr. Mason, for the right he alleged to the soil, we 
have obliged Mr. Mason, under his hand and seal, 
to declare that be will demand nothing for the time 
past, until the 34th of June l679> nor molest any 
in their possessions for the time to come, but make 
out titles to them and their heirs for ever, provided 
they would pay unto him, by fair agreement, ia 
lieu of all their rents, six-'pence in the pound, ac- 
cording to the just and true yearly value of all 
bouses built by them, and of all lands, whether 
gardens or orchards, arable or pasture, which have 
been improved by them, which he will agree should 
be bounded out unto every of the said parties con- 
cerned, and that the residue might remain to him^ 
self, to be disposed of for his best advantage ; but 
if, notwithstanding this overture from Mr. Mason, 
which seems so fair unto us, any of the inhabitants 
there should refuse to agree with his agents upon, 
these terms, you are impowered to interpose, and 
reconcile all differences if you can ; but if not^ 
ypu are to send home such cases fairly and impar- 
ti^y stated, together with your opinions, that wa 
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may, at our council board, with due regard to Mr. 
Mason's ancient right, and the long possession, 
improvements, or any other title of the inhabitants, 
determine therein according to equity. 

In 1(J80, Mr. Mason went over to the province 
to prosecute his title, and although many of the 
inhabitants, at first, appeared willing to submit to 
it, yet as the members of the council were propria^ 
tors of the greatest part of the cultivated lands^ 
they made use of all their interest, and the in- 
fluence, which their situation and character gave 
them, to prevent his getting possession ; and they 
so far prevailed, that he was at length obliged to 
commence suits in the courts there, against some 
of the principal proprietors. While these suits 
were depending, Mr. Mason, in order to strengthen 
his interest at home, mcide a surrender to the crown 
of all fines, and forfeitures, in New Hampshire, and 
of one-fifth of the rents and revenues, for the sup* 
port of government. 

In 168 1, a commission passed the great seal, 
appointing Edward Cranfield, esq. heutenant- 
governor of New Hampshire, in which Robert 
Mason, styled therein proprietor, and eight others, 
are appointed councillors ^ and there is a clause 
^inserted in it, recognizing Mr. Mason's title, in 
the same words as that inserted in the former 
commission. 

It does not appear, that the authority, or in- 
fluence, Which ife might be supposed would be de- 
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rived to Mr. Mason, from this commission, had 
any effect to reinstate him in possession of his pro- 
perty, the inhabitants still continuing to contest 
his title, though several judgments were given, 
in his favour, in the courts there, one of which 
was upon an appeal confirmed by his majesty in 
council. 

In or about the year 1685, Mr. Mason returned 
to England, where he died, leaving the province of 
New Hampshire to his two sons, John and Robert 
Mason, who, in 169O, sold it to Samuel Allen, of 
London, for two thousand seven hundred pounds, 
having first sued out a fine and recovery, in West- 
minster hall, in order to bar the entail. 

The first mention made of Mr. Allen's title after 
this purchase, is in the charter granted by king Wil- 
liam to the Massachuset's Bay, in 1691, where his 
right is reserved in the following words, viz. 
** Provided also, that nothing herein contained 
shall extend or be understood, or taken to impeach 
or prejudice, any right, title, interest, or demand, 
which Samuel Allen, of London, merchant, claim- 
ing from and under John Mason, esq. deceased, or 
any other person or persons, hath or have, or 
claimeth to hold or enjoy, of, in, to, or out of any 
part er parts of the premises situate within the 
limits abovementioned, but that the said Samuel 
Allen, and all and every such person and persons, 
may and shall have, hold, and enjoy, the same, in 

f2 
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such manner, and no other, than as if these pr^» 
sents had not been had, or made. 

In 1691, Mr. Allen was appointed lieutenant* 
governor of this province, who brought many ac- 
tions in the courts of justice, there, against the in- 
habitants in possession of the lands he claimed ; 
but a verdict was given against him by the jury in 
every action. 

In I697, lord Bellomont was appointed gover- 
nor of all New England, by which Mr. Allen's 
commission, as governor of New Hampshire, 'was 
superseded. 

\In 1702, colonel Allen brought an appeal to h^r 
majesty in council, from a verdict, and judgmeintjt 
given against him in the superior court of judica- 
ture, in New Hampshire, the 13th of August 1700| 
in favour of Richard Waldron, who, at that time; 
possessed the largest quantity of land, in New 
Hampshire, which said judgment was, upon a 
hearing of all parties, affirmed ; but, in regard, tlje 
judgment was not final in its nature : the order di» 
rected, that the defendants should be left at liberty 
to bring a new action in ejectment, in the courts ju 
New Hampshire, in order to try his title tp the 
propriety of the lands in question, or certain ^quit«« 
rents, payable out of the same; and that in case, 
upon such trial, any doubt in law should arise, the 
jury be directed to. find the matter specially, that 
is, what title the appellant and defendant do seie- 
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rally make out to the said lands in question, and 
that the points in law should be reserved to th6 
court before which the same should bje tried, or if, 
upon such trial, any doubt should arise concerning 
the evidence given at such trial, such doubts should 
• be specially stated and taken in writing, to the 
end, that in case either party should think to ap- 
peal to her majesty in council from the judgment 
of the court therein, her majesty might be more 
luUy informed, in order to a final determination of 
the said case* 

While this appeal was depending before her ma- 
jesty in council, Mr, Allen presented a petition, 
praying to be put in possession of the waste and 
unimproved lands in the said province ; and, on the 
SSthof January, 1702-3, his petition was referred 
to the attorney- general for his opinion : ^rst, whe- 
ther Mr. Mason had a right to the waste lands in 
the province of New Hampshire; second, what 
lands in that province were to be reputed waste 
lands ; and, third, by what methods her majesty 
might put him in possession. Upon the 5th of 
April, 1703, the attorney-general reported his opi- 
•mon, " that Samuel Allen had a good title to the 
waste laiids of the province of New Hampshire ; 
that all lands lying uninclosed, and unoccupied, 
were to be reputed waste; and that Mr. Allen 
might enter into,* and take possession of, the same ; 
and that if he should be disturbed in the possession 
(hereof^ it would b0' proper for him, (her miyesty 
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having courts of justice within the said province,) 
to assert his right, and punish the trespassers by 
legal proceedings in those courts ; and that it 
would not be proper for her majesty to interpose 
in this matter, unless the question concerning the 
right should come before her majesty by appeal 
from the judgments that should be given in the 
courts in the said province, save it might be rea- 
sonable, as he conceived, to direct (if Mr. Alien 
insisted on it) on the trials, that might be had for 
settling his right to the said province, that the 
matters of fact relating to his, and the title of 
others claiming, the same lands might be specially 
found by the juries that should -be impanneled in 

* 

the same trials, that the matters of fact might ap- 
pear before her majesty, if appeals should be made 
from the judgments that should be given in the 
•said province/' 

In consequence of this opinion of the attorney- 
general, colonel Dudley, then governor of New 
England, was directed, by a letter from the queen* 
th^t in case Mr. Allen should be opposed by the 
inhabitants, and hindered from entering quietly 
into possession of the waste lands, or should be 
disturbed in the possession thereof, whereupon any 
trial or trials should be brought before her ma- 
jesty's courts there for settling the title to the 
waste lands, and that on such trial or trials th^ 
«aid Allep did insist that the matters of fact should 
be specially; found by the jufi^s, that he should do 
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all which in him lay that the matters of fact should 
be specially found accordiiigly. 

On the 20th of February, 1703-4, colonel Dud- 
ley acquainted the assembly of New Hampshire 
with the orders he had received relative to Mr, 
Allen's title ; upon which the assembly addressed 
him to represent to her majesty, that they were 
sensible of her regard to justice in the late trial be- 
tween Mr. Allen and Mr. Waldron, which had for 
ever obliged them to a sense of, and resolution in^ 
their duty and obedience to her majesty; that they 
only claimed the property of such land as was con- 
tained within the bounds of their towns, which was 
less than one-third part of the province, and hadl 
been possessed by them and their ancestors for 
more than 60 yearsj and that they had no objec- 
tion to the other two-thirds being adjudged to Mr. 
Allen. 

On the 3d of May, 1 705, the inhabitants and 
terre tenants of the province, at a general meeting, 
hfeld at Portsmouth, came to the following resolu- 
tions with respect to Mr. Allen's title. 

** That they had not, on behalf of themselves, 
nor any the inhabitants of this province, (whom 
they represented,) any challenge or claim to any 
part of this province extra the bounds of the four 
towns of Portsmouth, Hampton, Dover, and Exe* 
ter, with the hamlets of Newcastle and Kingston^ 
&c. appertaining, which were all comprehended 
by a line on the westera part of Dover; Exeter, 
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and Kingstown^ already known and laid out» and 
should be forthwith revised : but that the said Sa- 
muel Allen, esq. his heirs and assign^, might 
peaceably hold and enjpy the said great waste,, 
cpntaining forty miles in length, and ti^enty miles 
in breadth, or thereabouts, at the heads of t;he 
towns aforesaid^ if ^o should please her majesty; 
and that the inhabitants of this province, at all 
times, should be so far from giviqg interruption to 
the settlement thereof, that they deqlarqd on theic 
l>ehalf, and by the power givieji then?, that they 
desired, by all means, that the waste might be 
planted, and filled with inhabitants, the lands 
l>eing very capable thereof, to whom they would 
^11 give their, assistance and enconragement as far 
as they were able. 

f' That in case Samuel Allen should for himself, 
his heirs, executors, &c. for ever quit claim unto 
the present inhabitants, their heirs, and assigns, 
for ever, of all that tract of land, and every part 
' and parcel t;hereof, with, all privileges, &c. situate^ 
lying, and being, within the several towns of this 
province, to the extents of the bounds thereof; and 
^so warrant and defend the same to the inhabit- 
ants against all manner of persons whatever, free 
from mortgage, intailment, and all other manner 
of incunibrances, and that this agreement, and the 
lands therein contained, should be accepted anf) 
confirmed by her majesty: then, and in such case, 
they agreed to allot and lay out unto Samuel AlleUi 
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hi§ heirs^ and assigns^ for ever, five hundred acres 
of land out of the townships of Portsmouth and 
Newcastle, 1500 acres out of the township of Do- 
ver, 1500 acres out of the townships of Hampton 
and Kingstown, and 1500 acres out of the town- 
ship of Exeter ; all which lands should be laid out 
to him, the said Samuel Allen, out of the common-* 
ages of the respective towns, in such place or places 
(not exceeding three places in a town) as should 
jbe most convenient for Mr. Allen, and least detri- 
mental to the inhabitants of the town. 

** And further they agreed to pay to Samuel Allen, 
his heirs, or assigns, two thousand pounds current 
money of New England, (that is to say,) one thou- 
sand pounds within twelve months after the receipt 
of her majesty's confirmation of this their agree- 
ment, and the other thousand pounds within twelve 
months after the first payment. 

" And further, that all contracts and bargains 
formerly made between Mr. Mason and Mr, 
Allen, with any the inhabitants, or other her ma- 
jesty's subjects, which were, bonh Jide^ for lands or 
other privileges, in the possession of their tenants* 
in their own just right, besides the claim of Mr» 
Mason, or Mr. Allen, and no other should be ac- 
counted good and valid by these articles ; but if 
any the purchasers, lessees, or tenants, should re- 
fuse to pay their just part of what money should be 
agreed to be paid, referring to this afiair in equal 
proportion with the rest of the inhabitants^^ accord- 
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ing to the land they hold, then their share should 
be abated by Mr. Allen out of the two thousand 
pounds payable to him by this agreement. 

<' And further, that upon Mr. Allen's acceptance 
and underwriting of these articles, they promised 
to give good personal security ibr the payments 
abovesaid. 

<^ And further, that all actions and suits in the 
law depending, or thereafter to be brought, con- 
cerning the premises, should cease and determine, 
and be void, until her majesty's pleasure should be 
further known therein." 

These propositions having been finally settled 
and agreed to, were ordered to be presented to Mr. 
Allen for his acceptance; but his death, which 
happened on the next day, prevented it. 

Upon the death of colonel Allen, his son, Tho- 
mas Allen, petitioned the crown that an appeal 
brought by bis father to the governor and council 
against a judgment given in the inferior courts in 
favour of Waldron, might be revived ; which peti- 
tion having been referred to the attorney -general 
for his opinion, whether it might be proper for her 
majesty to grant the prayer thereof, the attorney- 
general, on the 2Sd of March, 1705-6, reported his 
opinion, that, by the plaintijQf's death, the writ of 
error was abated, and could not be revived. 

Upon Mr. Allen's suing for writs of ejectment 
in his own name, he was cast with costs, where* 
upoa h^ appealed to her majesty in council, but 
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before the appeal was determined, having 
first, by deed of sale, dated the 28th of August, 
1706, conveyed one-half of his lands to sir Charles 
Hobby, of Boston, in New England, 

Upon the death of Mr. Allen, the half of New 
Hampshire, which remained unsold, devolved to 
two infant sons, but it does not appear that any 
application was ever made since that time by them, 
or any one in their behalf, or by any claiming un- 
der them, to be put in possession ; and in the year 
17lt), colonel Shute was appointed governor of 
New England, with a power, in his commission, of 
granting lands in New Hampshire; in consequence 
whereof, several townships were laid out, nor does 
it appear that any claim of property was set up 
until the year 17*6, when John Tufton, who had 
taken upon him the name of John Mason, and 
who is one of the surviving grandsons of Robert 
Mason, pretending that the fine and recovery, 
sued out in Westminster-hall by John and Robert 
Mason, in 169I, previous to the conveyance, by 
them, to Samuel Allen, was illegal, as it ought to 
have been done in the courts there, himself sued 
out a common recovery in the courts in New 
Hampshire, in consequence whereof the sheriiFput 
him in possession, and he sells his right by deeds 
to sundry persons in the province, who have taken 
upon them to grant lands, and lay out townships. 

Question. — Whether the uniform silence and dis- 
continuance of all sort of claim to the waste and 
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unimproved lands, within the province of New 
Hampshire, for more than forty years successively, 
during the greater part of which time the crown 
has occasionally niade several grants of the unimr 
proved lands of the said province, without excep- 
tion or complaint from any person or family^ does 
not prescriptively vest the waste lands of the pro- 
vince in the crown ? And how far can any private 
claim to these lands, so long deserted, be now re- 
vived against such an exercise of power over them 
in the crown ? If these waste lands are not in the 
crown, to whom do they belong ? And what will be 
the regular and best method of bringing this matter 
to a final legal determination ? 

It is impossible to give an answer to this qucere^ 
without kiiowing many circumstances not appear* 
ing upon the state of this case. . 

1st. It is asked to whom these lands belong ? 
They were originally granted to Mason; they were 
afterwards conveyed to Allen. Whether that con- 
veyance be good, depends upon the will of John 
Mason, not particularly stated; upon the fine and 
recovery said to have been levied and suffered, not 
particularly stated; upon the usage or laws in New 
Hampshire, in relation to barring estates tail, not 
stated at all ; upon the infancy or other disability 
of the issue in tail; his acquiescence, the acts of 
limitation in New Hampshire, none of which mat- 
ters are before us. 

2d. It is asked^ whether they belong to th^ 
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crown ? We suppose^ upon this ground^ that nei- 
ther the Masons^ nor Aliens, for forty years past, 
have done any thing till 1746. This depends upon 
a variety of circumstances : the nature and causes 
of the acquiescence ; the acts done by the crown 
in the mean time ; the kind of possession taken in 
17465 and what has been done since. We can 
only say, that where persons, under grants from 
the crown, have quietly possessed and improved, 
so great regard is always had to persons who have 
settled lands in America, that it is hardly possible 
for a stale title to be so circumstanced as to pre- 
vail against them; and here the length of time, 
during which they have been permitted to improve, 
is extremely material. 

Upon the whole, we cannot advise any thing so 
proper, as that the parties, if any suits are com* 
menced, in New Hampshire, should take care to 
have the evidence so laid before the court, as to be 
transmitted over to England, in case of an appeal 
to the king in council. 

August 7, 1752. D. Ryder. 

W. Murray. 

(JO.) Mr. TVesfs opinion haw far the king has a 
right to grant ceded lands. 

Case. By the treaty of Utrecht, the king of France 
gave up the French part of Newfoundland to Great 
Britain ; but the French inhabitants were allowed 
to rema.in there and enjoy their estates and settle- 
ments provided they qualified themselves ^to be 
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subjectts of Great Britain ; and those who would not 
do it had leave to go elsewhere, and take with 
them their moveable effects. 

But by her late majesty's letter, in consideration 
of the king of France's releasing a number of pro- 
testant slaves out of his gallies^ she did permit the 
French inhabitants at Flacentia, in Netvfoundland; 
who were not willing to become her subjects, to 
sell and dispose of their houses and lands there* 

Qu(ere. — Whether the queen, by her said letter, 
could dispose of lands granted to the crown by 
treaty? 

I am of opinion that the queen could not, ly her 
letter, dispose of. lands granted to the drown by 
treaty ; but if she entered irito any regular agree- 
ment with the crown of France for that purpose, 
she was, by the law of nations, engaged ta do every 
thing in her power to enable the French to have 
the benefit of it^ which might be done by her con- 
firming the title to such of her subjects as should 
pay the French a consideratioa in money, or 
otherwise, for their lands or houses, &c, 

March 10, 1719-20. Rich. West. 

(11.) The opinion of the attorney and solicitor y 
Yorke, and Talbot, whether the king*s right to the 
lands of Famaquid remain in the crown. 

To the right hon. the lords commissioners- of 
trade and plantations. * 

May it please your lordships* 

in obcdaeiice to your lordsM]^* commai^^ i^gni^ 
fied to u by Mr^ Fop{^, referring to 1M^ the state 



Pnrogatio§ uhroad.] Eminent Lawyers. 79 

of a case hereunto annexed^ concerniag the right 
to a tract of land lying between the rivers Ken« 
nebeck and St. Croix, and directing us to hear 
bdth parties^ and report our opinion, in point 
of law thereupon, to your lordships; and also 
in obedience to your lordships' commands, sig- 
nified to us by Mr. Popple, referring to us the 
several annexed petitions of Sir Bibye Lake, ba- 
ronety and others, and of Samuel Waldoe, mer* 
chant, on behalf of Elisha Cook, esq. and others, 
and directing us to report our opinion upon the 
same to your lordships; we have considered the 
said state of a case and petitions, and find that th6 
said state of a case sets forth, that, by the Massa^ 
chusets charter, it is ordained, that the territories 
and colonies, commonly called and known by the 
name of the colony of the Massachusets Bay, and 
colony of New Plymouth, the province of Main, 
the territory called Accadia, or Nova Scotia, and all 
that tract of land lying between the said territories 
of Nova Scotia and the said province of Main, be 
erected, united^ and incorporated, and they are 
thereby erected, united, and incorporated into one 
real province, by the name of the* province of the 
Massachusets Bay, in New England. . 

And that their majesties do thereby grant unto 
the inhabitants of the said province or territory of 
the Massachusets Bay, and their successors, all that 
part of New England, in America, lying within 
the boundaries in the said charter particularly 
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mentioned ; and also the lands and hereditaments 
lying and being in the country or territory com- 
monly called Accadia, or Nova Scotia ; and all 
those lands and hereditaments lying and extend*^ 
ing between the said country or territory of Nova 
Scotia^ and the river of Sagadahock^ or Kennebecky 
or any part thereof; and all lands^ grounds^ places, 
soils^woods, and wood grounds, havens, ports, rivers, 
waters, and other hereditaments and premises 
whatsoever, lying within the said boundaries and \U 
mits aforesaid, and every part and parcel thereof ; 
and also all isiar/ds and islets lying within ten 
leagues directly opposite to the main land, within 
the said bounds, and all mines and minerals, as 
well royal mines of gold and silver, as other mines 
and minerals whatsoever, in the said lands and pre-* 
mises, or any part thereof, to have and to hold the 
same with their and every of their appu|:tenancea 
to the said inhabitants of the Massachu^ets Bay, 
and their successors, to their only proper use and 
behoof for ever more, to be holden of their msyes* 
ties, as of their manor of East Gteenwich, &c# 
yielding therefore yearly one-fifth part of all gold 
and silver ore, &c. 

That in the clause, in the said charter, directing 
the choice of the counsellors or assistants of the 
said province, who are to be twenty-eight in nmn^ 
ber, it is ordered that eighteen of them, at least, 
shall be inhabitants or proprietors of lands within 
the territory formerly called the colony of the Mas* 
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sachusets-Bay, and four, at least, of the in- 
habitants or proprietors of lands within the terri*- 
tory formerly called New Plymouth, and three, at 
the least, of the inhabitants or proprietors of land 
within the territory formerly called the province 
of Main, and one, at the least, of the inhabitants of 
or proprietors of land within the territory lying 
between the river of Sagadahock, and Nova Scotia. 

That there is power given to the governor and 
council to impose taxes, &c. upon Ihe estates and 
persons of the inhabitants or proprietors of the said 
province. 

That in the said charter is the following proviso: 
provided that it shall and may be lawful for the 
said governor and general assembly to make or 
pass any grant of lands, lying within the bounds 
of the colonies, formerly called the colonies of the 
Massachusets Bay, and New Plymouth, and pro- 
vince of Main, in such manner, as heretofore they 
might have done, by virtue of any former charter, 
or letters patent, which grants of lands within the 
bounds aforesaid, we do hereby will and ordain to 
be, and continue for ever, in full force and effect, 
without our further approbation and consent; and 
so €is nevertheless, and it is our royal will and 
pleasure, that no grant or grants of any lands lying 
or extending from the river of Sagadahock to the 
gulf of St. Laurence and Canada rivers, and to 
the main sea northward and eastward, to be made 
or passed by the governor and general assembly of 
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OUT said province, be of any force, validity, or 
eftect, until we, pur ;heirs, ^md successors, shall 
have signified our or tbeir approbation of tlie 
same. 

That within the tract of land, lying between St. 
Ooix and Sagadahock,^ is a place called Pema* 
quid, where there was a fort built by James, then 
duk« 'of York, to whom that tract was granted 
by k'if^g Charles the Second, ixi 1664, ia order to 
preserve it frotn the Indians ; but the Indians a& 
terwards, assisted by the French, made an incur* 
siou into the said tract of land, and not only de- 
molished the said fort, but also destroyed maaiy 
&milies then in a flourishing condition, which bad 
Jbeen settled there under the said grant to the doke 
of York. 

That soon after the .said charter was granted^ 
^ir William Pliipps was appointed governor of the, 
Massachuset^^ in whose time, the said fort of Pe- 
m^quid was rebuilt, which was done, for a show of^ 
their jgoyernment ov-er that tract of the country, 
J^ut »o settlements of families were made therein^ 
and tlie place being in a naked and defenceless 
condition, it was, in 1696, taken by the French, 
Viho demolished the said fort at Pemaquid, and 
the Frenjclj king put that part of the country under 
llie government of his governor of Nova Scotia^ 
M^here;his next garrison then was, and it remained 
in .posses^ipn of the French, after the peace of lies. 
^ick. 
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. That the French, as a testimony of their right 

« 

to, ajid possession of, the said tract, built a church 
at the river Kennebeck, or Sagadahock. 

That Joseph Dudley, esq. (then governor of the 
Massacbusets) several times, by orders from her 
then majesty, pressed the house of representatives 
to rebuild the fort, and restore the fortifications, at 
P^aquid, upon which the house of representa- 
tives, in their address to the queen, expressed them- 
aelvx^s as follows : 

As to the building a fort at Pemaquid, the ex- 
penses already made on our fortresses, garrisons, 
marches, alid guards by sea, amounting to more 
than eighty thousand pounds, a great part whereof 
is in arrear and unpaid, besides the daily growing 
charge for our necessary defence, and the prosecu- 
tion of the war, is become almost insupportable, 
and has brought us under very distressing circum- 
Utances, and were the building a fort, at Pemaquid, 
superadded thereto, it would render the charge far 
beyond our ability, and we humbly conceive would 
be 1X0 security to our frontiers, or bridle to the In- 
dians, the situation thereof being so much out of 
their ordinary road, and upwards of one hundred 
miles distant from any part of this province, at 
(M*esent inhabited by the English, and of little or 
OO advantage to this province, although the ex« 
p^nse in building and supporting the late fort, ajt 
Pemaquid, cost not less than twenty thousand 
pounds, which was not lost by any neglect of the 
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government, it being fully supplied for the defence 
and support thereof, but by the cowardice, or trea- 
chery of the then commanding officer upon the 
place, who received his trial, but was acquitted. 

That the said tract of land continued in the pos- 
session of the French to the year 1710, when it was 
retaken by general Nicholson, with some troops 
sent from hence to take Nova Scotia, which, to- 
gether with the said tract, was then surrendered to 
the said general by the French governor, and 
i^hich was afterwards yielded to the crown of Great 
Britain, by the twelfth article of the treaty of 
Utrecht. 

That colonel Shute, governor of the Massachu- 
sets, by his late majesty's orders, recommended to 
the house of representatives the refitting the fort 
of Pemaquid, or the building some fort near that 
place, that might be a greater security to their 
frontiers, upon which the said house of representa- 
tives sent the following message to the governor : 

That, upon a further consideration of his excel- 
lency's speech to the court, at the beginning of last 
sessions, the house are humbly of opinion, that, 
considering the low circumstances of this province, 
and the heavy debts that are upon it, that his* ma- 
jesty's subjects here are not able to come into so 
great a. charge as the rebuilding the fort, at Pema- 
quid, would be, and that, in case of a rupture, a 
fortification there would be no great security to the 
lives and estates of his «iajesty's subjects bere> as 



Prer^gqfke airoadJ] Eminent Lawyers. 85 

opr p^ist experience has abundantly convinced us, 
by reason that Pemaquid is at so great a distance 
from our English settlements, but that, at a]l times, 
what shall be necessary for the defence and pre- 
serration of the governments here, we, as good and 
loyal subjects, shall readily and cheerfully comply 
with. 

Tliat this tract of land, which is reputed part of 
Nova Scotia, did thus lye waste and uninhabited, 
though capable of very great improvements, and 
b/ the sitjoation thereof, the lands in those parts, 
with respect to their produce, harbours, and fishe- 
ries, are of more value than any others in that part 
of America, and would produce considerable quit 
rents, \f the right thereto is in the crown, so that 
the title to the government, as well as to the pro- 
perty in the soil, is of very great consequence ; 
and therefore upon a representation to his majesty 
in council, some protestants from Ireland, ^nd 
from the palatinate, were desirous to settle )ipon 
t)ie si^d tract of l^and, lying betwieei^ the rivers St. 
Croix and Kennebeck (Sagadahock), extending 
about one hundred and leighty niiles in length on 
the sea-coast, his ipajesty directed that his surveyor 
of the lands of Nova Scotia should assign them 
Jands, according to their desire, which he accord- 
ingly did, about a year ago, and several families are 
now settled thereon, and improving the same, whi(;k 
Yitre afterwards to be ratified to them. 

'JhsX the inhabitants of Massachusets Bay, who. 
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till this time, always rijegleqted the said tract of 
land, as very inconsiderable, and not wort;h th^f 
notice, (ilaim not only a right to the governtnent^ 
but also to the lands in the said tract, and the go- 
yemment there threatens to drive the families (now 
$ettled there) immediately ont of the same. 

That the inhabitant^ of the Massachusets do trot 
now pretend any right to that part, called Novsj, 
Scotia^^ which is likewise included in their char- 
ter, and the said tract of land is reputed part of 
Nova Scotia, though it is differently described, vet 
the charter. 

Upon this state of the case, the questions pro- 
posed to us were, 1st. Whether the inhabitants of 
the Massachusets Bay (if they ever had any right 
to the government of the said tract of land, lyiflg 
between St. Croix and Kennebeck, or Sagada- 
bock) have not, by their neglect, and even refusal, 
to defend, take care of, and improve the same, for- 
feited their said right to the government, and what 
right they had, under the charter, and now have, 
to the lands ? 

2d. Whether, by the said tract being conquered 
by the French, and afterwards reconquered by ge- 
neral Nicholson, in the late queen's time, and 
yielded up by France to Great Britain, by the 
treaty of Utrecht, that part of the charter, relating 
thereto, became vacated; and whether the govern- 
ment of that tract, and the land^ thereof, are DOt 

absolutely revested^ in the crown ; atid Whether th^? 
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crown has not therebj a sufficient power to ap- 
point goveraments^ and assign lands^ to such fami'^ 
ties, as shall be desirous to settle there ? 

The said petition of sir Bibye Lake, and others; 
sets forth, that the said captain Thomas Lake, the 
petitioner's late grandfather, and the said major 
Thoma» Clark, joined, in making several purcbasea 
of the Indian saggamores, or chiefs, and others, m 
the eastern parts oi Massachusets Bay^ in New 
England, of, and in, all those lands, lying on the 
river Kennebeck^ extending from the northernmost 
part of cape Sacantry, on both sides of the sakf 
river Kennebeck, reaching ten miles into the woo A? 
on each side of the said river, east and west, and 
so extending, southward, into a certain place calle<f 
bjr the name of a Swome, all which is about four 
leagues in length, south and north, together with 
all ponds, creeks, cones, woods, underwoods, mines, 
minerals, privileges, and appurtenances ; and all 
those lands, lying on both sides the said river 
Kennebeck, namely, from the lower end of a cer- 
tain place called Neaguamkot, which is a little be-' 
low some islands in the said river Kennebeck, and 
so going up the river four miles above the falls ot 
Tokonock, and reaching ten miles into the woods 
on both sides of the said river Kennebeck, with all 
woods, underwoods, mines, minerals, and privi- 
leges thereunto belonging, and also free passage 
fpjT vessels up and down the said river Kennebeck^ 



8S ' Opinions qf iQftheKin^s 

and all that tract of land, lyii^g near, or about Waks« 
rong, with all rights and privileges thereunto be^ 
longing; and all that tract of land, lying near or 
about Agn^qorongau, adjoining to Kennebeck 
River, on the north-west, and %o south-west . to the 
southernmost island of Neguomkay, and six utiles 
from TocoqQck falls north-eastward, and for fifteen 
miles ^1 along from the said river Kenqebeck into 
the ms^inland SQUth*eastward, together with all rights 
and privileges, as well by water as by land, thereto 
belonging; s^nd a]l that island lying on the east side 
of the said river Kennebeck, called Arrowsick, 
pr Richard's Island, and all hquses, woods, under- 
"^opds, pond^, watersj^ sw^ipps, mines, and profits 
therei^ntp belonging, and al} ths^t pls^pe or seat 
of ground called Negwassey, lying between the 
l>ounds of Sagadahock River on the western side, and 
Sheepscott River on the eastern side, one great pond 
on the north side, anil Negwassey River on the 
south-west side, with Wigwam, or Indian House; 
and all |;hat other house, wherein James Cole dwelt, 
with all out-houses and inclosed grounds^ and all 
wa^te grounds, bounded as followeth, yjz. Sagada- 
hock River, on the vvest pr westerly, and so to 
Merry-meeting Creek, and frpm thence to the 
northward eight miles yp into the country, and 
from thence and easterly to Sheepscott River, and 
from thence tp a place called Tepenegine, sou^h- 
^rly, and frpm t;hence all alpng ^lonswftggen Bsyy, 
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and so along to Russeck, and from Russeck to Tir-^ 
seck> and from thence to Merry-meeting, all along 
Sagadahock River as aforesaid, together with all 
rivers, ponds, brooks, cones, inlets, meadows, 
underwoods, mines, and all other privileges, ad- 
vantages, and profits, as by authentic copies of 
the original deeds of purchase, acknowledged by 
the said Indian saggamores, and entered and re- 
corded at Boston, in New England aforesaid (ae* 
cording to the laws of the said province), then in 
the petitioner's custody, and ready to be produced, 
might appear. 

That the said Thomas Lake, and Thomas Clark, 
being equally interested in, and intitled as tenants 
in common to the said lands and premises, did> in 
or about the year 1650, and from, and after that 
time, erect and build several houses and out-houses, 
and several saw*mills on the said Arrowsick Island, 
Negwassey, and other places on the main land, be- 
tween the said Kennebeck River and the river Pe- 
nobscott, and cleared and made many inclosures, 
and brought and encouraged many families to 
come and inhabit the same, and had several large 
farms, whereon were very great stocks of cattle, 
and built and made several grist-mills, bake-houses, 
smiths' shops, coopers' shops, and other conveni- 
encies for handy-craft trades, and caused to be built 
several ships, boats, and vessels, which they fitted 
out and victualled, and loaded them with the pro* 
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duce of the said premises, for Boston^ and pther 
parts^ wherein the said Thomas Lake and Thoinas 
Ctark expanded between them to the amount of 
twenty thousand pounds and upwards* 

That in the years l673, 1674, and 1674, thege- 
Reral court assembled, at Boston, for govemvuent of 
the province of the Massachusets^Bay, in New 
England, did order that the said eastern parts 
within their jurisdiction, whereof the aforesaid 
lands and premises are part, should be catted De- 
vonshire, and by reason of the great distance of 
those parts from Boston aforesaid, did impower the 
governor of the said province, with foi:^ more of 
the assistants of the said general court, to appoint 
proper and fit persons to be commissioners, to hold 
n county conrt and courts, for ending of small 
causes y and that such commissioners should have 
magistratical power to punish criminal offences, 
to marry^ and to settle the militia at Pemaquid, 
cape Nawaggon,Kennebeek, Negwassey, Sagadah* 
ock, Damarillis Cove, Monhegin> and other places 
within the said county of Devon, and to administer 
oaths to constables and other officers, and to exer- 
cise all necessary jurisdiction, both military and 
civil, Ibr the better government and protection of 
the said county of Devon, within the line of their 
patent y and that the said Thomas Lake, and Tho* 
mas Clark, were appointed commissioners, with 
others, foe the purposes aforesaid, as by authentic 
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copies of the orders of the said general court, 
then in the petitioner's custodj, rieady to be pros- 
rfaced, might appear. 

That in the latter end of the jear 1675, or in 
the beginning of the year 1676, a war broke out 
with the Indians, who invaded the said Gonnty of 
Devon, and killed the said Thomas Lake, in de<« 
fence of the said settlements^ and afterwards barnt, 
rained, or destroyed all, or the greatest part of the 
said settlements, and killed or drove away their 
tenants and cattle therefrom. 

That the said major Thomas Clark escaping 
the Indians, survived the said war, and altei^wank 
returned to the said lands, and with the concur- 
rence and assistance of the widow of the said ThOi. 
mas Lake, the petitioner's late grandnnother, en* 
deavonred, with a very great expense, to resettle 
the premises, and to repair and rebuild the several 
settlements ruined or destroyed by the Indians ag 
aforesaid, and proceeded therein until such time as 
a new war broke out with the Indians^ who agaiii 
invaded, burnt, mined, or destroyed all such their 
new works and settlements, and killed or drove 
away their tenants and cattle from off the pr^nises, 
after which no further* attempt could be nuide to 
resettle the same, by reason of the frequent incur- 
sions of the ludians, and of the continued war, oir 
hostilities, between them and the English in thode 
parts, niitil the peace was concluded at Utpeclit; 
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upon which, hostilities ceasing, the petitioner, in 
conjunction with the said JosiahWalcot, and cola«> 
nel Hutchinson, did,after the said peace of Utrecht, 
in the year 1714, send over from hence Mr. John 
Watts, a very careful and understanding person^ 
to Arrowsick Island, and the other premises, in 
order to resettle the same, and did impower him to 
settle there one hundred families ; and the 3^id JVf r. 
Watts did accordingly go over for that purpose 
with his family, and the petitioner did advance to 
the said Mr. Watts the sum of two thousand pounds, 
and upwards, towards his proportion of the charge 
to be expended by him, the said Mr. Watts, in 
making such intended settlements^ exclusive of 
what the said colonel Hutchinson and Mr. Walcot 
did advance for that purpose; and the said Mr. 
Watts was very industrious, in making several 
settlements and buildings, and making several 
mills, houses, and other improvements, for conve- 
nience and defence against insults from the In- 
dians, and had settled there upwards of twenty fa- 
milies, but died before he had completed all ^he in- 
tended settlements : upon whose death Mr. Penh^l- 
low, marrying his widow,, lived there, and looked 
after, and took care of, the Mid settlements, in the 
best manner he could, till a new war broke out 
with the Indians, in, or about, the year 1 722 or 
1729; when the Indians again invaded those parts, 
.and came down in a great body, and burnt, ruinec^i 
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or destroyed all such mills^ and settlements, as the 
said Mr. Watts bad made, except a fortified house, 
which the said Mr. Watts had caused to be built 
on the said island of Arrowsick, for protection 
against them, which, together with some other 
houses, which were under the defence thereof, the 
said Indians several times attacked, and attempted 
also to burn or destroy, but were repulsed, and 
forced to retire from the same, and which houses 
are now standing; but the Indians killed, or drove 
away their cattle from thence, and also the tenants 
and cs^ttle, from their other settlements. 

That since this last war ended, the petitioner, 
with the said colonel Hutchinson, and Mr. Walcot, 
were endeavouring to repair and resettle the pre- 
mises, and to encourage several families to go and 
settle thereon, but were prevented by colonel Dun- 
bar, surveyor-general of his majesty's woods, in 
America,^ who pretended some instructions, or a 
commission from his majesty, to make settlements 
within the limits of their lands, and in other places 
in the eastern parts, in the province of the Massa- 
chusets, and to erect the same into a separate go- 
vernment, from that province, although the same 
is included in the charter granted to the sub- 
jects of the said province ; and notwithstanding 
the said colonel Dunbar hath, since his arrival there, 
been waited upon, and made fully acquainted, by 
the said colonel Hutchinson, with the matters afore- 
said, and with his, Mr. Walcot's, and the peti- 
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tjoner's, title to their said lands iTq^ pr^mi^eSy y^t 
be insisits, that be shall be obliged to enter iipaii» 
and rna'ke setUemenfts thepein^ unless bis majesty 
shaM be graciously pleased to forbid or restraia 
bim irotn so ^oiog. 

Th^ Dunbar's pretensions have not only dis«> 
CGuraged all persons from going to settle the pre«> 
mises^ but have terri 6ed such tenants as ithe pieti- 
tioner^ and the said colonel Hutchinsoxi, apid Mr. 
Walcot, have there, from enlarging or iaiproFiog 
tlieir settlements^ all which the petitioner appre- 
hended to be bis duty humbly to represent to his 
majesty. 

That the petitioner, the said colonel Hutchinson^ 
and Mr. Walcot, being inti4;led Xo the said pre.^ 
nises, by purchase from the Indian, saggamores 
or saicbams, allowed of and approved by the gene« 
iral court, for the government cf the. Massachusets 
province, and confirmed, by the several charters^ 
granted to tlie subjects of the said province, and 
they and itheir ancestors leaving endeavoured, all 
that in them lay, to settle the premises at sucli 
great pains and expense, and having, from time to 
tim^, sustained ;such great losses therein, as afore<- 
saod, and beiiiig resolved to complete the same 
wilib aU ))Osi^ble speed, which they humbly appre- 
bead iwill be of , great ad^anta<ge to the trade of this 
kingdom ^ trhe fielitioiier^ therefore, in behalf of him- 
self ^f^A of the ssaid colonel Hutchin^on> and Mr. 
M^alcot^imofitfaumbly prayed hismsgeisty to send the 
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Becessary ordets, or iBstruotions, to the said colonel 
I>uiibar9 not to intermeddle^ or molest the petitioner, 
and the said colonel Hutchinson , and Mr. Walcot» 
in the said premises, to which they are legally inti- 
tied as aforesaid ; and that the said colonel Dunbar 
d(» iiot obstruct or disturb them, their tenants, and 
agenl»,1n 'Carrying on their settlements, on anypre- 
lence whatsoever ; atid that the petitioner, and the 
said colonel Hutchinson, and Mr. Walcot, may be 
q%iieted in the possession thereof, under the go- 
vernment of his majesty's province of the Massa- 
chusetfi, iamd may be at liberty, to proceed in set* 
tliiiig the premises, without molestation. 

Tibe said petition of Samuel Waldo, on behalf 
of fil-isha Cook, esq. and others, sets forth, that 
the council established at Plymouth, for the plant- 
ing, ruling, ordering, and governing New England, 
in America, by deed-poll, under their common seal, 
and signed by Robert, then earl of Warwick, did 
grant, bargain, sell, enfeoff, allot, assign, and 
oomfiranunto John Beauchamp, and Thomas Leve- 
ret, their heirs, associates, and assigns, all and 
singular, those lands, tenements, and heredita- 
ments whatsoever, with the appurtenances thereof^ 
in New England aforesaid, which are situate, 
lying, and being within or between a place there, 
commonly called or known by tlie name of Mus- 
eongus, towards the south or south-west, and a 
atraj:ght line extending from fdoience directly teiv 
lea^^es up into the main knd and continent 
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towards the great sea, commonly called the 
South Sea, and the utmost limits of the space to 
ten leagues on the north-north-east of a riyer in 
New England aforesaid, commonly called Penob- 
scott, towards the north and north-east and the 
great sea, commonly called the Western Oceans 
towards the east, and a straight and direct line ex- 
tending from the most western part and point of 
the said straight line, which extends from Muscon- 
gus aforesaid, towards the South Sea, to the utter- 
most northern limits of the said ten leagues on 
the north side of the said river of Penobscott 
towards the west, and all lands, grounds, woods,' 
soils, rivers, waters, fishings, hereditaments, profits, 
commodities, privileges, franchises, and emolu- 
ments, whatsoever, situate, lying, and being, aris- 
ing, happening, or renewing within the limits and 
bounds aforesaid, or any of them, together with all 
islands that lye and be within the space of three 
miles of the said lands and premises, or any of 
them, to have and to hold all and singular the 
said lands, tenenients, hereditaments, and premises 
whatsoever, with the appurtenances, and every 
part and parcel thereof, unto the said John Beau- 
champ, and Thomas Leveret, their heirs, associates, 
and assigns, for ever, to be holden of the then 
king's most excellent majesty, his heirs, and suc- 
cessors, as of his manor of Ea* Greenwich, by 
/ealty only, and not in capite, nor by knight's 
service, yielding and paying unto his said majesty. 
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his heirs, and successors^ the fifth part of all such 
ore of gold, and silver, as should be gotten and ob- 
taioed in or upon the premises. 

That under this gr<iiit the said John Beauchamp 
and Thpmas Leyeret entered on, and were ac-? 
tM.ally possessed in their demesne, as of fee of, aijid 
in, the said tract of land thereby conveyed to 
thejn, and made very considerable settlements and 
improvenients thereon ; but on the breaking out 
of the great war with the Indians, in l675, their 
said settlements, together with all that pp.rt of th© 
c.09ntry, were destroyed, and which war held till 
the time pf the treaty of Utrecht, saving only, that 
th^re might be, during that tinje, some interniis- 
sions therein, but as the same were very $hort and 
prjeoarious, there wa$ no possibility of attemptin|f 
any settlements, during such intervals. 

That the said Thomas Leveret survived the said 
John Beauchamp, by virtue whereof he became 
solely intitled to the benefit of the said grant ; an4 
on bis decease, all the sfiid lands and premises be^ 
came vested in the said John Leveret, son of the 
said Thonias Leveret, the surviving grantee, to 
whom the petitioner, Mary Rogers, is heir at law* 
That sir AVilUam Phipps, then governor of Nevy 
England, not knowing, as it is presumed, of th,e 
said John Leveret's right to the said land, treated 
and agreed with Madakowando, who was saga^ 
more, or chief sachem, or king, of the Penobscot^; 
In4ians, for the purchase thereof, and accordingly 
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the isaid Madakowando, for a valuable considera^ 
tiott, by his deed-poll, dated the 9th of May, I691v 
granted, released, confirmed, enfeoffed, bargained, 
and sold the said lands and premises to the said sir 
William Phipps in fee, which deed was afterwards^ 
viz. the 10th of May, 1694, personally acknow- 
ledged by the said Madakowando, before two of 
the members of his then majesty*is council of Mas* 
sachusets province, and has been since acknow- 
ledged and allowed of by the chief sachems of the 
Indians, and their tribes, and particularly was 
shewn to, and acknowledged, and allowed of, by 
them, so lately i^ the 4th day of August, 1726, 

That after the peatie of Utrecht, which was also 
attended by a peace with the eastern Indians of 
New England, the said John Leveret formed to 
himself an intention of re-settling the said land 
witli a!i possible vigour and dispatch ; but, in re- 
gard, all the old settlements were demolished ; ap- 
prehending the undertaking loo extensive for a 
single person, he invited, and agreed with, severiat 
gentlemen, of considelrable substance and fortune, 
to associate and join with him therein ; and having 
brought his designs to a degree of maturity, in the 
year I7l9, that nothing might lye in his way, and 
to remove all possible obstructions, and as an ad- 
ditional i^trength to, and confirmation of, hia 
title, and thereby the more to encourage his assOi 
ciates to carfy on the said settlements with spirit 
and vigour, the said John Leveret treated anxl 
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agreed with Spencer Phipps, esq. adopted son and 
faeir, and also devisee of the said sir Wm. Piiipps, 
to purchase out his interest in the said premises; 
and accordingly the said Spencer Phipps, by his 
deed^pdl, indorsed on the said Indian purchase* 
deed, and bearing date the ISth day of August, 
1719, for a full and valuable consideration, reteas* 
ed, assigned, conveyed, and confirmed to the said 
John Leveret, as well the said deed from the said 
Madakowando to the said sir Wm. Phipps, as also 
all the tracts and parcels of land thereby granted 
and conveyed to the said sir Wm. Phipps, and 
which are mentioned in the said deed, to be then 
m the seisin and possession of the said Leveret, 
with their appurtenances, to hold to the said John 
Leveret, his heirs, and assigns, to his, and their, 
only proper use and benefit for ever. 

That the sard John Leveret having thus a secure 
title in him to the said tract of land, both by grant 
from the crown, and by purchase from the Indians, 
which is always held inviolable in these parts, and 
having associated several gentlemen of consider* 
able fortune to join with him in settling and im- 
proving these lands, for the better effecting the 
^me, the said John Leveret, by deed of association, 
bearing date the Uth day of August, 1719. admit. 
ted and joined the petitioners, Elisha Cook, Na- 
thaniel Hubbard, Hannah Davis, Rebecca Lloyd, 
Sarah Byfteld, John Radford, and Spencer Phipps^ 
99 associates, to and with himself, in the said lands 
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and premises, conveying to each of them such 
parts and shares of the said land, as in the said 
deed is particularly mentioned ; and by another 
deed of association, bearing date the l5th day of 
the same monthof August, between the said John 
Leveret and the last named petitioners of the onq 
part, and the petitioners, Jabaleel Brenton, John 
Clark, Samuel Brown, Thos. Fitch, whose right 
is vested in the petitioners, John Fitch, Adaiii 
Winthrop, Samuel Thaxton, Oliver Noise, Stephen 
Minott, Anthony Stoddard, Tliomas Westbrook^ 
Thomas Smith, John Smith, Joseph Appleton, 
whose right; is now vested in the petitioners^ Na^ 
thaniel Appleton, Thomas Fg,irvveather, Henry 
Franklyn^ Gilbert Bant, Benjamin Bronsdon, Wil- 
liara Clarke, John Oulton^ Jonathan Waldo, Cor- 
nelius Waldo, and John JeiTeries of the other part, 
;-eciting the several deeds aforesaid, the said last- 
named petitioners, and th6se under whom they 
claim, as aforesaid, are admitted and joined toge-* 
ther, as associates in the said land and premises, and 
such parts thereof allotted to them, as in the said 
last deed is particularly mentioned, the v/hole to be 
divided into thirty equal parts, to be holdeii by all 
the said petitioners, and those under whom they 
claim, as aforesaid, their respective heirs and asr 
. signs for eyer, as tenants in common, and to be no 
survivoirship, with proper covenants, each obliging 

the other to procure people to plant, settle, ai)d in^ 

» • • • • . ■ 

habit two towns, of eiglity families each, in a chrisr 
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tian manner, in and upon the said tract of land, 
under such limitations, conditions, and reservations, 
as in the said deed is expressed ; and to erect two 
saw-mills on the said land ; and for the better or- 
dering and regulating the said designed settle- 
ments, it was covenanted and agreed that the ex» 
tent of the said two towns should be described, and 
tiiat the same i^puld be laid out, in a regular and 
defenisible manner, upon St. George^s River, and 
that plroper lots in each town should be set apart 
for a minister and a school unalienable, and that 
lands should also be set apart, to be bestowed on 
the settlers in the said townships, with covenants for 
the association to do the utmost for the completing 
and perfecting the said designed settlements. 

That the rest of the petitioners have since pur- 
chased several parts of shares from the other peti- 
tioners in the said lands« 

That hereupon the petitioners, and those under- 
whom they claim immediately, began on making 
the said settlements, and soon after they agreed to 
have as much land broke up and cultivated as 
would accommodate a sufficient number of families 
for two more towns, to consist each of eighty fami- 
lies at least, and the houses for their reception to be 
made comfortable ; and in order to prosecute, and 
effectually bring forward, the said intended settle- 
ments, they built and finished two strong, large 
block-houses, with a covered way from them to the 
water side, to secure the men from the incursions 
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and it¥J[iines of the Indians, wIk) daily resorted 
there in great nu-mbers, aiicJ ofltiraes threatened 
those employed in bniMihg and clearing the land^ 
who used several stratagem^:; to get them from off 
those^ tandS) and the petitioners also built a double 
saw-mill to facilitate the settlements^ and bought 
a stoops and hired men to transport people, and 
their eflfects, besides several other sloops employed 
by them in the said undertaking, and bad, for 
above twelve months^ a captain and 20 soldierQ^ 
whom they pa4d and subsisted in the said blcKrkf 
houses, and who were provided with great and 
small artiHery to defend themselves and the work-^ 
men from the attacks of the French Indians, at the 
sole charge of the said association. 

That by this means, notwithstanding the great 
many disturbaBces they received from the French 
Indians, the petitioners very vigorously pushed for- 
ward in settling, and bringing those lands into a 
capacity of receiving and securing a number of in^ 
habitants, and actually built and erected several 
houses thereon. 

That in June, 1731, the French Indians, to the 
number of 300, surprised, took, and burnt one of 
the petitioners^ sloops, and killed one of their men, 
and took six captive, and then immediately made 
up in a body to the block-houses, and the next day 
attacked them with fire*.arms for several hours, auid 
used several devices to have burnt the blocks 
houses^ !?ut were delisted b^ th^ courage of thp 
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men employed by the petitioners 5 but in this at- 
tack the petitioners were great sufferers, the In- 
dians having killed one, and taken six prisoners, 
burnt their saw.mill, a large sloop, and sundry 
houses, and killed many of tlieir cattle; but not with- 
islanding this great destruction made on the peti- 
tioners, they still kept and maintained the two 
block«*hou9es with men and warlike stores, and pro- 
visions, for several months afterwards, although the 
government of the Ma$sachusets had proclaimed 
war with these Indians, and the other easterpi 
tribes. 

That the petitioners being, by this war, incapaci- 
tated from pursuing the settlements they bad ^ 
successfully begun, were obliged to desist ther^ 
from } but they yet held the two block-houses, and 
defended the same against a siege laid to it by tbe 
Indians, for twelve days together, and killed twen* 
ty of the enemy; and appretiending the 64.nie 
might be of great service to tlie Massachusets go- 
vernment, in carrying on the war^ they made a 
iteqder of them to the government there, during 
the war, and until the petitioners ;^ould have oc* 
casion to use theni) for the purposes at first design- 
ed ; which oifer the government accepted, and to 
whom they proved of great service in the war, and 
were the sole means of keeping that part of the 
country from falling into the hands of the Indians, 
and have ever »nce cpntiiiued under the protection 
of the goverKWQAt ; miX siQi^e the war ended> a 



f 04 Dpiniom of tO/the KlH^h 

truck-hause is erected in the block-hoitses, Which slrfe 
tsed as magaaiines, or storc*houses^ for Jndi&fi 
goods. 

That on the endihg of that war, the petitibnfers 
fogatn resolved to continue, and go on, with thehr 
Said settlements, and for that purpose they applied 
for, and obtained, a letter from Samuel Shute, esq., 
then governor of the Massachusets Bay, to the 
chief of the said Penobscott Indians, to facilitate 
the petitioners going on with, aild finishing their 
Bctid settlements. But soon- afterwards another 
war broke out with those Indians, which then pre- 
vented the petitioners further proceeding in their 
intended settlements ; but a peace being ag££in 
concluded with them, some short time before Mr. 
Burnet's coming to that government, the petitlbit- 
tvs being stfll intent, and resolved, on bringing fof- 
Ward, and finishings the said settlements, obtained 
a like letter from governor BUrnet, as they had 
before done from governor Shute, and were going 
oTi to settle and improve those lands, with all possi- 
ble vigour and dispatch, and had actually got a 
minister^ atld 120 familieSj ready to go^ and settle in 
one of the said intended towns, but to their greatt 
surprise, disappointment, and loss^ thfe petitioners 
have met with an interruption hereirij froin David 
Dunbar, esq4> surveyor-general of his majesty's 
woods in America; who, being waited on by ft 
number of the petitioners, hath forbid the petition- 
ers from going on with the said settlements^ and 
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informed the petitioners, that he could not perniil 
their going on with their settlements, on any other 
terms, but their taking grants from him, in the same 
manner, as if they had not already any title there- 
to; upon which the petitioners inforttied Mr. Dun- 
bar, that they thought it their duty, to lay before 
his majesty, the matters afbresaid, and Mr. Dunbar 
i)romised the petitioners not to intermeddle with 
the said lands, till his majesty's pleasure should be 
knowlt. 

Therefore, and as the petitioners have so clear a 
title to their lands, both by grant from the crown, 
isind purchase from the natives, and haye had the 
possession thereof for so many yearsj and beeli at 
a very great expense in erecting the blbck-hodses, 
^nd several other buildings thereon, and defending 
tlie same, in the manner before stated, and their en- 
deavoursj and attempts, to improve and settle the 
same, which had been long since completed by the 
petitioners, but from the unavoidable interruptions 
given them by the wars ; but have always, by means 
of their block-houses, kept the possession thereof, 
and thereby guarded and protected all that part of 
the country ; and as the petitioners are determined 
to complete the said settlement with all possible dis- 
patch, which being of great advantage to the pro- 
vince of the Massachusets, and his majesty's interest 
ther^ : the petitioners, in consideration of the pre- 
mises, most humbly prayed his majesty, that his ma- 
jesty would be pleased to send the necpssary orders. 
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orSnstructitDns, to the said David Dunbar^ not to in- 
termeddle with the said tract of land, to which the 
petitioners are so intitled, as aforesaid \ and that 
he do not interrupt, obstruct, or disturb, the peti- 
tioi^r3) in carrying on their settjements, there, on 
any pretence whatsoever; that so the petitioners 
may be quieted in the enjoyment thereof, and 
carry on the settlements, intended by them, with- 
out la^olestation. 

And we certify your lordships, that we have 
been attended by Mr. Paxton, solicitor for the af- 
fairs of his majesty's treasury, and by the respective 
agents, of the province of the Massachusets Bay, 
in New England, and of the petitioners, and have 
heard counsel on behalf of the crown, and of all the 
said parties ; at which hearing, was laid before us, 
a.copy of the charter, granted by their late majesties, 
king William, and queen Mary, on the 7th day pf 
October, in the third year of their reigi), to tlie in* 
habitants of the said province of the Massachusets 
Bay, and the several affidavits hereunto annexed, 
together with copies of divers ccmveyances, of par- 
ticular parcels of land, lying within the tract in 
question, which were certified upder the seal of th$ 
paid province. 

Upon considering the said case, and petitions, 
and the evidence laid before us, and what wns al- 
leged on all sides, it appears to us,^— that all tlie 
said tract of lands, lying between the rivers of 
Kennebeck, and St* Croix, is (amongst other things) 
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gramted, by the sakl charter, to the inhabitants of 
tk€ saic^ province, and that thereby power is given 
tollie governor, and general assembly of the said 
province^ to make grants of lands within the said 
limits^ subject to a proyiso, that no such grants 
should be of any force, until their said late majesties, 
their heirs, or successors, should have signified their 
approbation of the same. 

It appears also by the said charter^ that the 
right of government, granted to the said province, 
extends over this tract of land. 

It doth not appear to us, that the inhabitants of 
the said province have been guilty of any neglect 
or refusal, to defend this part of the country^ as can 
^eate a forfeiture of that subordinate right of go^ 
vernment of the same, or of such property in the 
soil, m ^as granted to them by the said charter : it 
being sworn by several of the said affidavits, that a 
fort was erected there, and for some time defended, 
iBtt the charge of the province, and that magistrates, 
and courts of justice, have been appointed within 
^is district, and that one of the counsel of the 
province hath always been chosen of this division; 
and tjK>ugh it is certain, that this part of the pro- 
vince hath not been improved, equally, with other 
parts thereof, yet, considering the vast extent of 
country, granted by this charter, and the great im- 
provements made \x^ several parts of it ; we conceive 
that will not create a forfeiture, because, in such 
l^aiesi \% is mi to be expected, tliat the whole should 
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be cultivated, and improved, to the same advan^^ 
lage \ and whether there hath been such a neglect, 
dr non-user, of any part, as may amount to a for-* 
feiture, must be judged of, not upon tl^ particidar 
circumstances attending that part only, but upon 
the circumstances of the whole. 

And if the province had incurred any forfeiture 
in the present case, no advantage could be takea 
thereof, but by a legal proceeding, by scire facias^ 
to repeal their charter, or by inquisition finding 
such forfeiture. 

As to the question, stated in the case, upon the 
eft'ect of the conquest of this tract of country, by 
the French, and the re-conquest thereof, by general 
Nicholson, vve conceive that the said tract not hav- 
ing been yielded by the crown of England, to 
France, by any treaty, the conquest thereof, by 
the French, created, according to the law of na» 
tions, only a suspension of the property of the for?- 
mer owners, and not an extinguishment of it, and 
that, upon the re-conquest, by general Nicholson, 
.all the ancient rights, both of the province ^and of 
private persons, subjects of the crown of Great 
Britain, did revive, and were restored jure postli' 
miniu — ^This rule holds the more strongly in the 
present case, in regard, it appears, by the affidavits^ 
that the province joined their forces to those which 
came thither, under the command of general Nichol- 
son, in this service. 

For these reasons, we are of opinion^ that the 
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said charter still remains in force, and that the 
crown hath not power to appoint a particular go- 
vernor over this part of the province, or to assign 
lands to persons desirous to settle there ; nor can 
the province grant those lands to private proprie^ 
tors, without the approbation of the crown, accord- 
iog to the charter. 

As to the case of the petitioners, iu tlie two pe- 
titions referred to us, who insist upon particular 
titles in themselves, to certain parcels of lands, Ij^- 
ing within the di&trict in question, we have examine 
ed into their claims, and find by the above men-, 
tioned copies of deeds, and writings, produced by 
them, that several of the petitioners, and those un- 
der whom they claim, have had conveyances made 
to them, of several of the said parcels of land, some 
from the council of Plymouth, which was constituted 
T)y charter, in the reign of king James the First, 
and whose grants are confirmed by the charter of 
king William and queen Mary, and others from 
Indians, pretending to be owners thereof, under 
which large sums of money appear, by the said 
affidavits, to have been laid out, in endeavouriqg 
to settle and improve the lands, therein comprised, 
jsever^ of which sums were expended not many 
years ago ; particularly a sum of ^^000, by sir 
Bibye Lake, in the year 1714, And other sums of 
money, by others of the petitioners, in the years 
1719, and 1720, And though these settlements, 
^nd ii;nprovements, have been in great measure inr 
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terrupted and defeated, by frequent wars, and in* 
cursions of the Indians, yet several of the pelittom 
ers, or their tenants, appear to be still in posi^es^ 
sion of some parts of the said tract of land. 
- Some objections were made before us, to the »** 
ture of the grants and conveyances, uivder wlli<di 
the petitioners claimed, and the manner of dedut:^* 
ing down their titles; but we conceive, that in 
quiestions of this kind, concerning rights to lands in 
the West Indies, and upon enquiries of this natwe, 
the same regularity and exactness is not to be e»* 
pected, as in priva;te suits, concerning titles t» 
lands in England, but that in these cases, the prin*. 
cipai regard ought to be had to the possession, attd 
the expences the parties have been at, in endea<» 
vouring to settle and cultivate such lands. 

Therefore, upon the wholie matter, we are t>t 
opinion, that the petitioners, their tenants, or 
agents, ought not to be disturbed in tlieir posses* 
sion^ or interrupted in carrying on theit- settlemeirts, 
in the lands granted to them, within the distinct in 
question. 
nth August, 17S1. P. YottK«, 

C. TALBOt. 

(18.) Of the king's right to the woods^ irt t%€ pro* 
pjnce of Main, b;^ Mr. West. 

To the riglit hon. the lords commissioners of 
trade and plantatiotis. 
My lords. 

In obedience to ypiir Iprdshiw' comttiattds, I 
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have perused and considered of the several papers 
relating to the memorial of John Bridger, esq. sur- 
veyor-general of his majesty's woods in America, 
and I do find that the title which Mr, Elisha Cook 
doth, by his memorial, claim to be in the province 
oif Massachusets Bay, in opposition to the right of 
his Majesty to all trees fit for masts, of the diame- 
ter of twenty-four inches and upwards, at twelve 
inches from ' the ground, growing within the pro- 
rice of Main, in America, is founded upon a sup- 
pdsed purchase of the said province of Main, by 
the province of the Massachusets Bay, of and from 
the assignees of sir Fcrdinando Gorges, the per- 
son to whom the said province was originally 
granted from the crown. 

1 must beg leave to observe to your lordships, 
that king Charles the First did incorporate the as- 
signees of ttie patent, which king James the First 
did, in the eighteenth year of his reign, grant to 
the council established at Plymouth, in the county 
ttf Devon, by the name of the governor and com* 
puny qX. the Massachusets Bay, in New England, 
by which charter the said king did grant unto the 
said corporation power to have, take, possess^ ac- 
quire, and purchase any lands, tenements, or here^ 
ditaments, or any goods or chattels, and the same 
to lease, grant, demise, alien, bargain, sell, and 
dispose of, as other our liege people of this our 
realm of England, or other corporation, or body 
politic, of the same» may lawfully do. 

In the fifteenth year of king Charles the First, 
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tlxe province of Main was granted to sir ]Ferdi- 
nando Gorges, his heirs and assigns, which pro? 
vince did descend unto Ferdinando Gorges, .son 
and heir of John Gorges, yirho was son and heir 
of the said sir Ferdinando Gorges, which Fer- 
dinando Gorges did, in the year J 677, in con?, 
sideration of tlie sum of one thousand two hun-. 
dred and fifty pounds, give and grant all hi^ 
right and title in and to the said province unto 
John Usher, of Boston, merchant, his heirjs and as?» 
signs, but whether it was by w^y of absQhite sale, 
or way of mortgage, doth not appear; and the saicj. 
John Usher did afterwards, in the year 1678, con, 
vey the same unto the said corporation, as appe£^r$ 
by the printed journal of the house of representa- 
tives of that province, which was sent to ipe \}y 
Mr. Dummer, their agent. It may, ifly lord3, bie 
made a question in law, whether that corporation, 
which was created by king Charles the First, cogld. 
legally purchase the said province of Main, inas^ 
much as the clause of licence does go no further 
tlian that they might purchase lands, &c« ^ any 
otlier corporation or body politic in England might 
lawfully do ; and take it to be clear law, that na 
corporation whatsoever in England can purchase 
anv lands, which shall inure to themselves, unless aU- 
express licence for that purpose be inserted, ip theijr: 
charter of incorporation, or otherwise. Your lord-, 
ships will be pleased to observe, that this corpora*, 
tion is by the charter only subjected to the sa^e 
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\%vr% e^ tl)e corporatioa$ in England are ; and that 
there is no licence to purchase lands granted to 
tbeiu by expre^ words, I need not observe to 
your lordships, that nothing but express words is 
in law sufficient to take away the king's preroga* 
tive; but. Indeed, I should not have made use of 
any argument of this nature, did \ not think tho 
maintaining the royal prerogative, in relation to 
the naval stores in America, of the utmost conse^ 
quence to the kingdom ; and that^ thereforci any 
advantage in point of law, ought to be taken, 
which does not injure any private persons, 

Qqt adp^itting that corporation was fully en*' 
able4 to purchase lands, yet that corporation is 
now extinguished, for the patent 4"" Caroli primi 
was, in the year 1684, reversed in Chancery, by a 
judgment upon a mre facim^ and consequently 
the province, which was granted to tlibat corpora^ 
tion, iand all lands purchased l^ that corporation, 
were revested in the crown ; and, therefore, the nv 
habitants of New England can be no otherwise iiyr 
titl^ unto the province of Main, than by some 
new title, which must have accrued unto them, suh* 
sequent to their incorporation by king William, 
which it is impossible ever should have been, since 
there is no licence granted unto them to purchase 
lands in or by their last charter. Their last char^ 
ter was granted by the late king William, in the 
third year of his reign, in which charter it is ob» 
«&fvabl«, that tb^re is not a variation, in the uama 
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of the incorporation, but in the thing itself. And so 
ftir is the old corporation from being revived, that 
by this charter they are not so much as erected into 
a corporation, or body politic, so as to be able to 
sue or be sued, &c.; but the very terms of the char- 
ter are, that the king does erect and incorporatj^ 
the several countries mentioned in the patent into 
one real province, by the name of our province of 
the Massachusets-Bay, in Nev^ England. It is 
plain to demonstration, that king William did, at 
the time of granting this patent, consider all the 
countries therein named, Und particularly the pro- 
vince of Main, as vested in himself, in the right <^ his 
crown, and, therefore, he does unite and inoorpo* 
rate all those countries, which were before several 
^nd distinct, into one real province, and does then 
grant all the lands included in that province unto 
the inhabitants of the province of the Massadhusets 
Bay, in which denomination and grant the inhabit- 
ants of the province of Main, &c. are as much in- 
cluded and concerned as grantees, as the inhabit- 
ants of that pari) of the country, which was origin 
nally and singly known by the name of the Massa* 
, chuscts^Bay z all these provinces, therefore, are 
now to be considered as one; neither is it possible, 
that one part of the province should be the private 
property of another. 

It is true, that the king does grant a power unto 

the general assembly of the said province, to make 

^^rants of lands, uncultivated, lying within - the 
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bounds described in and by the charter, biit that 
grant does noways extend to one part of the pro- 
vince more than another, but is equal to them all ; 
and therefore subject to the last clause in the char- 
ter, by which all trees, of the before-mentioned 
size, are reserved to the crown, and consequently 
the general assembly of that province cannot make 
any grant of lands to private persons, without their 
being subject to that clause of reservation. 

The act of parliament, Nono Anne, page 387, 
extendi no further than the reservation in the char- 
ter does, only that prerogative, which before sub- 
sisted singly on the charter, is now confirmed and 
established, by authority of parliament ; and, there- 
fore, upon the whole matter, I am opinion, that the 
king is legally intitled to all trees of the prescribed 
size, growing in the province of the Massachusets 
Bay, asit is described and bounded in the charter 
of king WilKam, and particularly in the province 
of Main, excepting only those trees, situated in 
lands, which were legally granted to private persons 
before the charter 4*^ Caroli Primi was reversed j 
and which I humbly certify to your lordships, 
Nov. 12, I7I8. Rich. West. 

( IS.) Mr. Fane^s opinimi on the king's right to 
the woods in New England. 

' To the right hon. the lords comipissionera of 
trade and plantations. 

My lords. 
' In obedience to your lordships' commands^: sig^ 

j2 



1 16 Opinions qf iqfiht Kh^t. 

• 

oified to ipe by Mr, Popple's Jitter of the SIht ^ 
June, whereby your lordships are pleased to d^ 
are my opinion, i» point of Iftw, whether the wt, 
of the eighth ye»r of his present majesty, for th^ 
further eaoourj^gement of naval ^tore^j, s^^d other 
purposes therein mentioned, whereby '}% is en^cted^, 
for the preiservatioa of white pine trees, for ins^t*^ 
ing the royal navy, that no ^persons within the colo-. 
nies of Nova Scotia^ New Hampshire, the Maas9^ 
cbusets Bay, and province of Mmn, Rhod« Island^ 
and. Providence Plantation, thoN^irs^giinset t^omi-^ 
try, or King*$ Prov|n<;e, an^ Conn0cticnt> in New 
England, and New Yorjc, ^nd New Jersey, in Aoie^ 
rica, shall ctit, fell, and destroy any white i»m 
trees, not grmmg m any t<mnship9y or tlie bowds 
thereof, under particular penalties, whether this ^% 
does, ill any wanner, t^fee aw^y the right the 
crown hath expressly reserved to theoiselves in th^ 
Mastaebnsets charter, of all trees, of the diameter 
of twenty-four inches and upwards, of twelve inchfjs 
from the ground, growing upon any soil or ttm% 
pf land in the said province, not heretofore granted 
to any private parsons. 

I have considered the act of parliament, and the 
Massachuseta charter, and I apprehend it can never 
be supposed, that an act of parliament, m^i^de an 
purpose to guard, by severe penalties, the king's 
right and property, in one particular instancej^ 
should, by a strained and distant implication, take 
away and diminish that right, in a matter ftow&ys 
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the design^ or in the intention, of the legislature. 
The king, by a general severation in his charter^ 
wa^ ttf have all trees of such a growth, not ex-* 
prefisly given away in townships, or out of them i 
now the only provision made by the act of the 8th 
of the king, and that, I think, a very reasonable and 
neceiSBary one> was to prevent his trees, out of 
towQsbipft, from being cut down ; it goes no fur«* 
ther : the danger and mischief was, that such trees^ 
Ht lay otlt of townships, might, without any dis« 
covery^ be cut down and carried away, and there* 
fore the penalty is applied and proportioned to the 
ease and practicableness of doing it, and the diffi- 
culty of having evidence to convict the offender. 
This id the scope and design of that olaUle, and it 
meddles with nothing else, but leaves the king'i 
right nnimpeached as to trees in townships, which 
could not, probably, be cut down without the 
knowledge of the king's officers^ and where there 
could be Jlo likelihood to cut down such trees, be- 
ing sdch as, perhaps, were very necessary either 
for shelter or ornament. If the words of the act 
had been, no licence shall be required but for trees 
growing out of townships, that, perhaps, had 
made the ease different ; but thie words are, no per- 
son shall fell^ cut, and destroy any white pine trees, 
not growing in amf tctvmhips, so that the cutting 
of trees out of townships^ without licence, subjects 
them to the punishment inflicted by this law* 
whereaif the cutting of white pine trpes in town* 
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ships makes them now (the act Of the 9th of queen 
Anne being repealed by this act) only liable to an 
information for the trespass^ or an account for the 
Talue and profits of thetrees^and all the difference 
isj the king's property is better secured out of the 
townships than within them; but still the king's 
right to such trees remains^ and it has the protec- 
tion and guard of the common law^ not only in 
giving a remedy for the violation of it, but in pre- 
venting all attempts upon it, by that known rule of 
law, that no implication shall prevail against the 
crown's interest and prerogative. 

July IQ, 1726, Fran. Fane. 

(14.) The opinion of the attorney and solicitor* 
general^ Yorke, and Talbot, on the king^s right to the 
moods in New England. 

To the. right hon. the lords commissioners <rf 
trade and plantations. 

May it please your lordships. 

"We received a letter from Mr. Popple, written 
l>y your lordships' commands, importing^ that in 
the charter of Massachusets Bay, granted by king 
yVilliam and queen Mary, in the tliird year of their 
reign, there is an express reservation to the crown 
of all trees of the diameter of twenty-four inches 
and upwards^ at twelve inches from the ground, 
growing upon any soil or tract of land in the said 
province, not heretofore granted to any private 
persons ; that this reservation, in behalf of the 
crown, is entirely destroyed, by the construction. 
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which the peof^e of New England put upon the 5th 
section of an act passed^ in the eighth year of his 
majesty*s reign, intitled, ^n act, giving further 
encouragement for the importation of naval stores^ 
and for other purposes therein mentioned^ whereby 
it IS enacted, for the preservation of white pipe 
trees, for masting the royal navy, that no persons 
within the colonies of Nova Scotia, New Hamp- 
shire, the JMassachusets Bay, and province of Main, 
Rhode Island, and Providence Plantation, the Nar- 
raganset Country, or King's Province, and Con- 
necticut, in New England, and New York, and 
New Jersey, in America, shall cut, fell, and de- 
stroy, any white pine trees, not growing in any 
township, or the boundaries thereof; that the con- 
struction they put upon this paragraph is, that 
trees growing within any township are not the 
king's property, and consequently that the sur- 
veyor^general of the woods has no power to pre- 
vent the people from cutting them for their own 
use J that in order to prevent this for the future, 
your lordships desired our opinion, in point of law, 
whether the words of the fore-mentioned act pf 
parliament can be construed to take away the 
right reserved to the crown, by the fore-mentioned 
charter, of trees, of the diameter of twenty-four 
inches, at twelve inches from the ground, growing 
ii^ any township ? 

We humbly certify your lordships, that we ar^ 
of opinion, nothing contained, in the said act of 
parliament^ can be construed to take away the right 
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reserved to th6 crown, by the said ch^rt^r, as to 
trees of the diafaieter of twenty-fouf inches, at 
twelve inches frbiii the ground, whether the same 
are growing within, or out of Any townshrfi, the 
intention of the said sict Appearing to tl^ to be, 
to make a liarger provision, for preserratiott 6f 
white pine trees, than was done by the charter, by 
prohibiting, under severe penalties, the cutting 
down such trees growing without the limits de- 
sci'ibed in the act, notwithstanding they might 
hapjDeu to be tlie property of private persons, an<| 
of dimensions different from those described in the 
charter, without his majesty*s licence j bttt We con- 
ceive, that this is so far from liaving weakened w 
prgudiced any particular right, vested in the 
ctown, to such trees, that the same is rather se^ 
trured thereby : since, if any white pine trees shaft 
be cut xiown, which shall happen to be both withhi 
the reservation of the charter, and the prohibition 
t)f the a;6t of parir^tnent, the king miy have a tietKr 
remedy agsiinst the ofieliders, by suing for thfe 
penalties inflicted by the net, in the stimmary tnef 
thod thereby directed. 

D/tc. 23, 172$. P. YoRttt^ 

C. TALMt* 

(15.) Of the king's right to fnine$ in J^ew Jerse^^ 
hy the tittortK^ and solicitor , Kaymon4i und Yorkt^ 

To the right honorable tjhe lords Cottimissioneih) 
bf trade $nd plunt^ti^ns. 

May it please your brdsfaips^ 
^* 1ft obedience to your Idrdsliips* coismi^ttds, tx^ 
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nified t* tig by Mr* Popple, and requiring us to 
'fcottfeidei* the annexed extract of a letter from Mr. 
'Burnet, governor of New Jersey, dated the twelfth 
day %f December, one tliousand seven hundred 
aiid tWenty-ttvo, in relation to gold and silver 
tnines^ said to be found there, and to report our 
dplniow, iti point of law, what right and title is re- 
'mainihg to his majesty, in the said gold and silver 
mines, and how far the present proprietors have 
tb^ tight, in the said mines, according to their se- 
veral grants: we have considered the case, as stated 
ih the said extract of the letter transmitted to us, 
and hav6 looked into the charter granted to the 
propt'ietors of New Jersey, and do certify your 
loi^dships, that we are of opinion, that, by the said 
charter, only the base mines within that province 
pass^ to the grantees, and that the words of the 
grant are not sufficient to carry royal mines, the 
jiroperty whereof still remains in the crown, not- 
v^ithstatidihg rniy thitig, that has appeared to us ; 
but we beg leave to inform your lordships, that we 
hare not heard the proprietors, or any person on 
their behalf, upon the subject nrmtter of this refer- 
;^<je, not being directed by your lordships so 
to do. 
Nov, SO, 1723. Rob. Raymond. 

P. YORKE. 

* (16.) of the royal right of escheats in Virginia^ 
by the attorney and solicitor-generaly Somers^ and 
Trevor. 
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May it please your most excellent majesty* , 
In obedience to an order of counciL hereunto 
annexed, we have considered of the question^ whe* 
ther escheats in Virginia may be granted before 
they aqtualLy accrue ? And it does appear to u^^ 
that the tenure^ by which the lands in Virginia ar^ 
holden of the crown of England, is in free and 
common soccage, as of the manor of East Green* 
wich. The consequence of this tenure is, ths^t 
where any person dies, without heirs, his land will 
escheat to the crown, as having the immediate 
seigniory ; and we are of opinion, that escheats of 
this nature cannot be granted, before they happen, 
otherwise than by a grant, or alienation, of tke 
seigniory itself, which we suppose is not intendcil 
to be done. 

There are other escheats upon attainder of trea- 
son, which are not incident to the tenure, but be- 
long to the crown, (as a prerogative royal,) of 
whomsoever the land be holden. It seems to us 
to be very doubtful, whether such royal escheats 
may, in any manner, be granted before they hap- 
pen ; but, if that might be done, we are humbly of 
opinion, that it is not advisable for the crown to 
part with such a right, and to put the forfeitures 
for treason in other hands. 

J. SOMERS. 

Thos. Trevor. 
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{n.) Of the peculiar escheats in New Jersey ^ 
which was in the hands of proprietaries, by the at* 
torneyr general Northey^ 

Ta the right honorable the lords commissioners 
lor trade and plantations* 

May it please your lordships. 

In humble obedience to your lordships* com- 
l^ands^ signified to me by Mr. Popple, junr. your 
secretary, I have considered of the annexed letter 
and papers therewith sent, and have perused the 
letters patent, and surrender, mentioned in the 
«aid letter ; and am of opinion, that the fines, for- 
feitures, and escheats, in New Jersey, belong to 
ber majesty, and not to the proprietors of the soil 
of that colony ; for, as to the fines and forfeitures 
for offences, th^y were not granted to his late ma* 
jesty, king James the Second, when duke of York, 
ty the letters patent granted to him of the Jer. 
seys, and other lands, under which grants the pre* 
0ent proprietors claim. And as to the escheats, 
4be wholei tract was granted in fee to the duke of 
York, to be bolden of the king in common soccage 
us of his manor of East Greenwich ; and the in- 
Jberitance of part being granted away, by the as* 
signees of the duke, to other persons in fee, 
4hey hold of the queen, and not of the proprie- 
-tors ; and therefore the escheat must be to her 
majesty. 



^ 
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As to tlie appointing of rangers of the Woods, 
the inheritance of those woods being in the pro- 
prietors, assignees of the duke of York, I am of 
opinion) the right of appointing rangers iti tbem 
belongs to the owners of those woods, and not to 
her majesty. 

Oct 195 1705. Enw. NoRTttBY* 

(18.) On the escheat of negroei^ in Jamaica^ Ay 
the solicitor-gdMral Mountague. 

To the right honorable the lords commissioners 
of trade and plaiitationd. 

May it please your lordships^. 

In obedience to your lordships^ oommandD, ^g^ 
nified to me by Mr* Popple, junr> in his letter of 
the 12th of Marchi I bare considered of the peti^ 
tion of Mr. Jameii Whitechurch, and the several 
papers thereunto a^hneited ; and in answer to the 
fuare be sends me, from jrour lordf»hips> wb^her 
the limitation of fite yeard posi^ssioui mentioned 
in the act of assembly, for confirming and securing 
titlei to estates, does bind the crown, I do huali^ 
bly certify to your lordships, that it is my opibioii, 
that the crown's title is not tound by any thihg in 
the said act, because the plea of five years pbsseft. 
sion is only to bar a plaintiff or dematidant that 
}$ not a minor, or under coverture, both which di^ 
abilities, or rather protections, are in no wise ap- 
plicable to the person that wears the crown, which 



Pwcgtaivf abroad.] Eminent Lauyers. J 25 

shew9 the design of the said act to be only to bar 
such demandants ami plaintiffs as are sometimes 
liftbkt to those incapacities. 

But notwithstanding the petitionier cannot make 
title against the crown, by force of that act of as- 
sembly; yet I do humbly. conceive the inquisition, 
which finds the queen's title, is not valid in law, 
and consequently JVJr. Whitechurch's right to the 
U^gtws, mentioned in the said writ, is not thereby 
set aside ; for the inquisition does not find the ne- 
groe^a mentioned in the writ, to be the same as 
Charles Delamain died seised of, but only says, that 
the jurors do believe them to be the same ; and, 
therefore, since it is asserted that the negro wo- 
maD, from whoQi the rest have issued, was many 
year9 ago sold to the wife of the petitioner, by the 
9dn»inistrator of Wroth Delamain, whose property 
«lie was at the time of his decease, for a debt 
pwing, b(mdfid€y from the said Wroth Delamain, 
wd that the said Charles Delamain was never 
seii^ed of her, or any of her offspring, which, if 
trtie, will take away ^11 pretence to an escheat, and 
^fter.so long and uninterrupted enjoyment, every 
thing ought to.be presumed, that can be thought 
i>U in favour of the possessor; ^nd since this inquir 
«ition was set on foot, in the absence of the peti? 
tioner^ even when he was out of the isle, after ali 
his papers had been destroyed, by the fire at Port 
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Royal> my humble opinion is, that it will be more 
for her majesty's service, to direct a grant to be 
made ad corroborandum titutum of the petitioner^ 
tban to give any countenance to the grant, which 
brigadier Handisyd has made of the eleven ne^ 
groes to the provost marshal, and secretary, Mr. 
Rigby, 

April 2, 1708. James Mount ague. 

(19.) On the escheat of ambergris ^ in Janmica, 
by the same laxcyer. 

To the right honorable the lords commissioners 
of^trade and plantations. 

May it please your lordships. 

In cortipliance to your lordships* desires, signi-^ 
lied to me by Mr. Popple's letter of the 12th of 
this instant, November, I have perused the extract 
of brigadier Handisyd*s letter, sent ihe inclosed in 
Mri Popple's letter, relating to some ambergri* 
seized in Jamaica, and the prosecution thereupon/ 
and am humbly of opinion, that the governor and 
queen's council there have done all that by law 
can be done, for recovery of this ambergris for 
the queen; for a jury have it in their power, 
whether they will give a general verdict, or a spe- 
cial verdict, and the most that the queen's counsel 
can do, is to desire them not to take upon them 
the determination of matters, which, in point of 
lawrare disputable, but find the facts sp^cigilly. 
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and submit the points of law to the judgment of 
the court, and this I understand was done by the 
queen's attorney-general, and Mr. Brodrick, but 
the jury refused to give a special verdict, and 
found generally for the defendant against the 
queen. This refractoriness in the jury is oftentimes 
seen in our courts here, in England ; and when it 
does happen, the queen's counsel are forced to 
submit, unless they can hope to get a more favour- 
able jury returned, and then indeed they move for 
a new trial; but in this grand court of Jamaica, I 
understand it usually goes against the crown, 
where there is the least shadow for so doing ; and 
therefore I much question whether granting a new 
trial will be of any avail; in all likelihood, it will 
only run the queen into greater charges and ex- 
pences, for which reasons I cannot advise any 
thing further to be done, than what has been al- 
ready directed and attempted. 

N(W. J3, 1709. James Mountague. 

(20.) On the escheat of lands, and negroes, in Ja* 
maiea^ by tfie attorney-general Northey. 

To the right honorable the lords commissioners 
of trade and plantations* 

May it please your lordships. 

In obedience to your lordships' commands, sig-^ 
nified to me by Mr, Popple, I have considered of 
the inclosed account of escheats, which your lord- 
ships received from the lord Archibald Hamilton, 
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with bis observations tl^reon, and I do v^^X bmu»t 
bly certify your lordships, thfit, by an act passed 
21st November, 1703, intitled an act for r^^ing ^ 
revenue to her majesty, &c., it is provided^ Ujat 9s 
well her majesty's quit-rents, fines, forfeitures, aa(j( 
escheats, arising within the island of Jamaica, as 
the impost and revenue thereby granted, shall be 
applied and appropriated to the support pf 4h^ 
government of that island, and the contingent 
charges thereof, and to no other use, intent, or 
purpose, whatsoever^ but not to lessw her wur 
jesty's power of pardoning and remitting such 
fines and forfeitures, (and 1250/. thereof paid,) an4 
is appropriated to the fortificatigns* 

As to the new instruction pf the IQth of Fe^" 
bruary, JTOS-g, to the governor restraining bin) 
from selling escheats, till an account thereof shall 
be transmitted (o Britain, and directions received 
from thence, I cannot say any thing con<;erniag 
that complaint, whiph occasioned it, or bow that 
complaint was supported, haying no account of it, 
except what appears in the order, by which it a(v 
pears to have arisen from persons, whpse titles had 
been questioned on such writs of escheats, ai^ 
avoided: their complaints being, as stated in that 
order, that their titles tp their l^nds and negroes 
had been so questioned, notwithstanding they h^ 
held and enjoyed the saipe many years, which, tf 
without title, as by the deterxninatioas on tho^ 
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writs, it appears to have been, it was not a dis- 
turbance or oppression, but a just prosecution for 
the rights of the crown. Another grievance was, 
that when the title of the crown had been esta- 
l>lid)ed, the escheated estates had been granted to 
the prosecutors and informers, which I think also 
not an objection^ for they, that had discovered the 
title of the crown, had reason to have a preference 
in purchasing the same, which could not, by the 
act mentioned in the statute, be for less than they 
were valued at by the jury finding the escheat; and, 
in regard, the profits of those escheats are, by that 
Wt, (approved by her majesty,) appropriated for 
supporting the government of that island, which, 
by the representation, is stated not to be suffi- 
cient for that purpose. I do not see any ob- 
jection against altering that instruction, and per- 
mitting the governor to sell, from time to time, 
as he is allowed to do by that act, which hath 
been confirmed, he being satisfied that the va- 
lue found is a reasonable value, and remitting 
accounts thereof, from time to time, to her ma* 
jesty, 

August 6, 1713. £dw* Northey. 

(21.) On the queen's right of quit-rents, in Nexo 
York J by the same lawyer. 

To the first qtuere, I am of opinion, the se- 
cond patent, confirming the grant, and reserving 
a qttit*rent, is to be taken, the quit-rent by the 
^st grant ; and, therefore, that must be accoiinted 
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for from the firfct grant, the land being cliarged 
with it. 

To the second quare^ I am of opinion, this will be 
the same as the other, and will ascertain the qnit- 
rent, but not discharge the arrears; and the wordaK^ 
in lieu of all other quit-rents, &c. imj)ort no more, 
than that the lands are to be holden under that 
rent, and under no other rent, service, &c. ; dnd 
therefore no other duties, &c. but that quit-renf^ 
^nd the arrears thereof, can be demanded ibr thbse 
Jands. 

Tq the third qfiuere^ I am of opinions the writ 
of cessavit is pply where a tGn«r<? is created by th* 
grant in fee-farm, which could not be by the grants 
before king James the Second came to the crown, 
he b^ing a subject j but vi^here there is a tenure, as 
"by the orowD^ (ihe crown not being within the sta» 
tute- of quia emptore^ ttrrarum^} the writ of cessavit 
lies. However, the statutes of Westminster % and 
Gloucester^ which gave the writs of cessavit, not 
having been put in practice on the settling that 
■Golony, nor enacted there since, I am of opt- 
nion, those laws are not the laws of that colony. - 
JufydOy 17^5. Edw. North:E^. 

(22^) Jf^. Fane's opinwn oft ffte king-s right to 
treasure-trovCf in the Bahamas. 

■ 

To the rigfbt hon. the lords commissioners^ for 
ipado and plantations. ' > 

My lords. ' i' ' 

la ol^edien^e to your lordships' comniaiTdi^ *8%« 
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riifl€ki to me by Mr. Popple, I have cotisidered th* 
two cases metitibned in the letter of ^overhor Fit2». 
williibms, dated the 12th of November last, one, xt^ 
lating to the right of administration to Johii Sinis^ 
a mulatto, trho died iiitestate, leaving a wife, withf 
out any relations; the other, relating to lsiom4 
trtiasdre found at Providence, by one of the in- 
habitants : arid I beg leave to say, as to the first 
caide^ that Jbhn Siths, dying intestate, withoat any 
relations, the itioiety of such estate, which ii is stdtel 
h«i died in the possession of, becomes the right of 
the crown ; the other moiety, his wife wift be in* 
titl^ to, as he left no children. 

As to the other case, if no persoh okn l^^ll^ 
prove a property in the treasure found, it Mrill be 
deemed tlie property of the crown* 

Feb. 27, 1736-7. Fran^ Fahe^ 

(S8.) The attornej^'general Northey's opinion ^ 
the (fUteri^ right to royal Ji^hi at J^ew Yorki, 

The pleading is inforihal on both sides, fot, first, 
the plea of the defendant, allegmg a priscriptioit 
in the inhabitants of the townofSoiithton, i4 take 
whales on the high seas and coasts of the same, 
and convert them to their own use, is ill, for al* 
though royal fishes may be claimed by pi'escrip* 
iion, yet a prescriptioiftl' cannot, be laid in tfie in- 
habitants, and New York being gained to i\ii 
efbtvn of England, withito tinae of mremory^ fao prfek 
scnptioii can be there against the crow0 ; ncbct thd 
ci'a\'epsing the day smd yeaer laid in the infmma^ 

K 2 
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tion^ and the whales coming to his hands by find- 
ing, and his conversion, is ill. The prosecutor's 
replication is also a mistake^ that royal fish cannot 
be . claimed but by grant, and the traverse of the 
prescription, which should have been demurred to, 
because. not well alleged. 

The rejoinder denying the queen, cannot be de-» 
vested but by grant ; being taken by protestation 
is well enough, that being matter of law, and not 
&ct, and joining issue on the traverse of the pre* 
scription was well, and no occasion for the pro3e^ 
cutor's demurrer ; however, the plea of the defend* 
ant being ill, I am of opinion, judgment' ought to 
be given for the queen. 

Juiy 90, 1713. Edw. Northey. 

(S4.) The opinion of the attorney and solicitor^ 
general, Ryder, and Murray, on the king's right to 
i^e territory, f^ Avaton^ in Newfoundland, which 
had been grmtted to sir Oeorge Calvert, in 1623. 
/ To the right hon« the lords commissioners for 
trade and plantations. 

May it please your lordships. 

Pursuant to your lordships' desire, signified to 
us by Mr. Pownall, your lordships' secretary, in his 
letter of the 20th of November last, enclosing the 
copy of a petition presented to his majesty by loipd 
Baltimore, and referred to your lordships, by order 
of the lords of the committee of council for planta«« 
tlon affairs, and informing us that, as it appeared 
to your liii'dships a matter of great importance, 
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yoJi desired our opinion upon it; and Mr. Pownall, 
at the same time, was pleased to send us two books 
of your lordships' ofl5ce, the one containing a re- 
presentation made by the board of trade to his 
majesty, in 1718, relative to the state- of Newfound- 
land ; the other containing a variety of authentic 
papers, some of which are referred to in the said 
petition, and which appeared to be necessary for our 
information upon this occasion, which books and 
papers are here with returned. 

We have taken the said petition, books, and 
papers, into our consideration, and we have been 
attended by lord Baltimore, and his agents, and 
heard what they had to offer in support of the said 
petition ; as, notwithstanding the determination, in 
1660, in favour of the grant in 1623, there is no 
evidence of any actual possession of the province 
claimed, or exercise of any powers of government 
there, by the Baltimore family; on the contrary, 
it is most probable that, at least from the yeaf 
1638, they have been out of possession. And as 
from the year I669, there have been many pro- 
ceedings, which appear from the said books and 
papers, and even an act of parliament, passed in 
the reign of king William the Third, inconsistent 
with the right now set up, without taking the least 
notice thereof, and without any claim or interposi* 
tion on the part of the Baltimore family ; and as the 
king's approbation of a governor ought to be in 
consequence of a clear title of proprietorship, we 
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are humbly of opinion, that it is not advisable fer 
his majesty to comply with the said petition* 

Jpril 5, 1754. D. RrDER. 

W. Murray. 

(25.) IJie opinion of the attorney^general Har^ 
courts on the queen* s right of escheat y to an estate in 
Jamaica. 

My lord. 

In obedience to your lordships* command^ t 
have perused an act, passed in* Jamaica, to enable 
Cary Bodle, and others, to sell lands, &c. and am 
kumbly of opinion, that act is not fit to he con^ 
irmed* 

The act recites, that king Charles the Sfcond 
granted two parcels of land, containing one thou* 
sand one hundred acres, and four hundred acres, to 
Dorothy Bannister, and her heirs forever; and that 
Dorothy Bannister conveyed the same to Dorothy 
Wait, and her heirs for ever; and that Dorothy 
Wait afterwards married with Theodore Cary^ 

esq* 

The act likewise recites, that king Charles the 
Second granted five hundred acres of land to-Theo- 
dore Gary, and his heirs, and that Theodore Gary 
died without heirs; and that king James the Se- 
cond, by his letters patent of escheat, dated the 
l4th day of January, in the fourth year of his 
reign, granted to Dorothy Gary, and John Bodle, 
and their heirs, the said five hundred acces. 

The act likewise recites, that John 'Ehdh ieter^ 
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married tvith Elizabeth, the grandau^hter of the 
ftaid Dorothy Cary, and had issue by her (Gary) 
John and- Thomas, and that Dorothy Cary, by her 
will, gave to John and Thomas six hundred potind!^ 
tAchy at their ages of one and twenty^ and all th^ 
tfest of her estate, lands, tenements, &c. to the said 
Gary Bodte for his life, and to the heirs of his body; 
lawfully to be begotten, wth iuch r^maindiers over 
hi default of issue of Gary, Us in the will are men- 
feicined. The act likevi^ise recites^ that Johti Bodlei 
the father of the said Theodore, had coiitracted 
great delbts, in endeavouring to improve the estate; 
flitid that Gary Bodle, by rea^ti of the eAtail in 
Ddrothy^^ will, could not i^H, without an act of 
the assembly for that purpose ; and, thereiipOTi^ trus- 
tees are appointed to sell oiue thousiand ohfe hun- 
dred, four hundred, and five hundited ac#e^, aiid 
the purchasers are, by tfie act, ^cured in the en- 
joy tnent t thereof. Thrs act I take to be liable to 
the fbfl6ivf<*g objections : 

1st. 'the five huridfedddreftafre recited t^ havebeeti 
^edcfaeated to the erOivn j otf the death of Theodore 
Cary, witfiout heir, and the ^jrant thereof, by kin^ 
James, n mentioned to be after his alx^fcationj 
viz. on the I4th day of January, in tTie fbtitth 
year of \\h reign. If no ifwffifieieht gr'atit hag been 
iiiade sJnce thfe esdicat, the^ iiiXfi remains still in her 
«iaje»iy. 

' ^. Suj)posirtg Dorothy Ca^y to have a good 
titte, attd tf« thtee severt«P^(^ls^ weM devised by 
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her willf yet I see no necessit j for an ^ct of assem«>^ 
hly to enable Cary Bodle to sell ; for though tb^l^ 
first word^ in her will devised the estate to biiQL 
during his life only, yet the immediate follow# 
ing words (and to the heirs of his body lawfully to 
he begotten) enUrge his estate, and make him 
fenant entail, and consequently he has a power 
to sell^ without the aid of an act, 

3d. I conceive the want of ^ saving clause in this 
act to be a further objeiK^ion ag^nst her majesty *a 
approving the same, 

July 12, 1707. Sim. Harcovbt. 

(26.) The opinion of Mr. Jackson on the king^^ 
right to the v^hite pine-trees growing on the Kcnne^ 
beck River, 

To the right honorable the lords qomnoLissipuers 
for trade and plantations. 

May it please your lordships. 

In bumble obedience to your lordships' com<* 
mands, signified to me by ]V{r. Pownall's letter of 
the }6th in^ti^ptj I have taken into consideration 
the paragraph e^tr^cted from ^ letter of the sur« 
yeyor?gen^ral pf his majesty's woods^ in America^ 
inserted therein, together with the two l^MV report? 
accompanying the san^e. 

The parjftgra^ph st^es a claim made by the pro^ 
priefqr^ of fin e^tfmsive tract qf fan4 Upon both sides 
of Kennebeck River, on which there is an abundant 
growth of the bpst pinp timber, and which tract the 
proprietors allege to be prfvate property; pot, 93 J 
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conceive, because it is parcel of the province of 
Main, (within which only part of it lies,) but be*^ 
cause it is not the property of the province of the 
Massachusets Bay, nor indeed of any other corpo- 
rate body, but is the property of a set of private 
parties. 

I have likewise considered the question stated in 
Mr. Pownairs letter, namely, whether, by the provi-- 
mns of the statute of the second of George the Second, 
Cap. 35. whitepine-treesyofthediameterof twenty four 
inches or upwards, at twelve inches from the ground, 
growing upon any tract of land, possessed under a 
grant of the council of Plymouth, may or may not 
be felled, without a licence from the crown : and am 
humbly of opinion, that in case the $oil or tract on 
which such white pine-trees grow was private pro- 
perty before the 7th of October, 1 690, they may 
be cut without a licence from the crown, notwith- 
standing any provision of the statute of the 9d of 
George' the Second. 

That act appears to me to have been intended 
to obviate the doubt that gave occasion to the 
question stated in 1 726, to the then attorney and 
solicitor-general for their joint opinion, whose an- 
swer is contained in one of the reports transmitted 
to me: that doubt arose upon the 8th Geo, I, which 
was alleged to amount to a release of the crown's 
right to part of the reservation contained in the 
charter of the Massachusets Bay. This doubt is 
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now totally removed^ and the single question that 
can occur on the "id Geo. II, is, whether the soil 
in question was actually private property, before 
the 7th of October, 1690, not whether it is within, 
or not within, a township, 

The claim of the Kennebeck company (tlie pro* 
prietors mentioned in Uie surveyor-general's letter) 
is founded on a grant from the council of Ply. 
jnoutb, long antecedent to the 7th October, lOjWj 
and lam tlierefore of opinion, that in case their 
title be well derived, (of which I do not pretend to 
judge,) they are exempt from the penalties of the 
2d Geo. IL I should have been inclined to think 
so^ bad that company been a corporation, but this 
i^ not now the question, as they are a mere part^ 
nership. 

But I think it m)'- duty to remark to your lord- ' 
ships, that although white pine-trees, growing upon 
the soil' possessed by private persons, under a 
grant of the council of Plymouth, are not the ob- 
jects of preservation under the 2d of Geo. 11; yet, 
in case they do not grow within the limits of sonfie 
township, they seem to come within the pvovisioi^ 
of the 8th of Geo. I. cap. 12. 

3A/3/ 23, 17/1. Rich* Jackson. 

(i27.) The opinion of the same ctmnsel an the Cfm- 
6trueiioM of the 8 Geo. I. for the preservation (if the 
Xi /tile Wie-iries i/t N£ix^ E Nil kmd. 
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To the right hoaopable the lords commissioners 
for trade ^nd plantations. 
My lords. 

la obedience to your lordships' commands, 
which I had the honour to receive from Mr. Povv* 
nail the 3 0th ol* last months I have considered the 
oiause of the act of the 8th of Geo. I. cap. 12, in- 
tefided for the preservation of white pine-trees^ ia 
several provinces therein named^ in America, and 
mt. of opinion, that white pine-trees, grozcing on 
^f^ lands in the province of Massachusets Baj/y not 
erected into a tmnahipx cannot, under the provisions,^ 
and reseroations, of that statute, be, in awf case, 
cut^ felkdy or destroyed^, without a licence from the 
Crown. 

I b^ leave to add, that I. conceive the statute of 
2d Geo. IL cap. 35, has not removed the restrict* 
tions imposed by the former act, but has, oni the 
contrary, still nari^owed the right of felling, to such 
white pine-trees only, as grow on private property : 
and (by aa explanajb^ion of the province charter), in 
the case of trees of a certain description, to such as 
grow oa land that was private property^ before 
t^ 7tli of October:, 1690, I take it, that a3 thq 
law now stands, 

1. No man can cut white pine-trees, in any .part 
of America, without licence, unless tliey grow on 
pnivftte property. 

2. Not in Nova Scotia,. New England, New Jer* 
>ey> or New Yorfc,, unless they grow within a» towon 
ship. 
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3. That in the province of Massachusets Bay, 
no man can legally cut white pine-trees, twenty- 
four inches diameter, twelve inches from the 
ground, unless they both grow within a township, 
and on land that was actually private property/ 
prior to the 7th of October, 1690. 

How far it may be expedient to continue, or 
remove, the restriction, as to property without the 
bounds of a township, or in any other respect, is 
for the consideration of your lordships and the 
legislature. It is -certainly obvious, that though 
the law gives a protection to such trees growing 
on private property, which they would not other- 
wise have had, it deprives them, at the same time, 
of another protection (the vigilance and care of 
the owner) that might, perhaps, have been more 
efficacious, as experience has shown it to b^ in 
most other cases. 

June 5, 1771. Rich. Jackson* 

Second. Of the king^s power of taxation. 

( 1 .) TTie opinion of the attorney- general Nortkey, 
that the queen might direct to be levied a tax on the 
conquered part of St. Kiti^Sj in 1704. 

In obedience to your lordships' commands, sig- 
nified to me the 4th inst. by Mr. Popple, I have con- 
sidered of the annexed presentment of the commis* 
sioners of her majesty's customs, and also of the ex* 
tract of colonel Codrington's instructions, and am of 
opinion, th^ those instructions are not material, in 
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any sort, to the matter contained in the presentment, 
it beingionly a power to let and dispose of lands. As to 
the presentmentoftbe commissioners of the customs^ 
lam of opinion, that the officers of the English part 
of St. Christopher's had no authority, by virtue of 
the plantation act, made there for the four and a 
half per cent, on goods, to levy the same for goods 
sported from that part of St. Christopher's lately 
gained by conquest from the French, that law ex« 
tending only to such part of St Christopher's as 
belonged to the crown of England, when that law 
was made; but her majesty may, if she shall be so 
pleased, under her great seal of England, direct 
and command that the like duty be levied for 
goods to be exported from the conquered part; and 
that command will be a law tl)ere^ her majesty, by 
her prerogative, being enabled to make lavys, that 
will bind places, obtained by conquest, and all that 
shall inhabit therein. 

Jan. 13, 1703-4. Edw. Northet. 

(f2.) The same laxiryer's opinion, that the queen 
might legally take off the duty office shillings per 
ton on French ships, when the English ships shouifl 
be exempted from paying the duty of fifty sols per ton 
in France. 

To the queen'^ most excellent majesty. 
May it please your most excellent majesty. 

My lord viscount Bolingbroke having signified 
your majesty's commands tome, to consider of the 
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business of the duty of five shillings per ton, laid 
upon French ships here in England, and the impo- 
sition of fifty sols per ton on English shipping iti 
France, and to report to your majesty my opinioiii 
whether the said diity of five shillings per tof), 
being unappropriated money, your majesty is not 
at liberty, by law, to take it off, at the same time 
that the French take off the fifty sols per tdri ott 
English shipping, if your majesty shall think fit j 
or whether the words of the act must be literally 
observed, and the duty of five shillings pei* ton on 
French shipping carniot be taken off till threi 
months after the taking off the fifty soJs per' ton iii 
France. And I am humbly of opinion, that the 
duty of five shillings per ton being unappropriated^ 
and the Fi-ench effectually taken off the fifty sols 
per ton on English shipping, your majesty nkay 
fekwfully direct the commissioners of the customs to 
forbear taking the said five shillings per ton on 
French shipping for three months, and then by the 
net of navigation, laying that duty, the same will 
determine. 

Sept. SO, 1713- Emv. Northey. 

(3S).S€e the opinion of the attorney and solicitor^ 
g€7ieral, Yorke, and JVearg, on the king's p&wet ^ 
taxation oroer conquered countries* k 

* Third head, II. No. 7. 
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Third. Of the king*s grants. 

(1.) 1%e opinion of the attorney-general Treby^ 

in l689i on a grants for life, of auditor of the Vir- 

ginia revenue. 
A letter to the attorney-general, with Mr. Ayle- 

way's patent. 

Sir. Council Chamber y June 21 y l689. 

,. The rrght bon. the lor^s pf the committQe for 
trade and plantations, having qonsidererj the peti- 
tion of Mr. Robert Ayleway, referred to their 
lordships, by his majesty's order of th? uc| of May 
b^tt pF^vying to be adipitted \o the offtce of ^qditor- 
gepers^l of Virgii^ia, pursuant to let^rs. patient in 
that b^alf, their lordships have ordered a copy of 
the 5^id letters paten* to be sent to you for your 
opinion^ whether the petitioner be legally started in 
the said office, ^nd whether he be not ohligod to 
give his personal attendance, in the execution 
thereof, in Virginia, at least if his majesty shall 

lequire it. 

Wm. IJlathwayt^ 
The petitioner, Mr. Aylewaj'^, 

brings you the original jDatent 

with this. 

JuJie 25 y 1680. 

I have perused the letters patent of January 

i6, in tbe twentieth year of the reign of kin> 

Charles the Second, whereby the said king grants 

to Robert AyJeway the office and place of andi* 

tor-general of Virginia, for bis life; and t catr^ 
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ceive the same to be a good grant in law^ and 
that he may execute the place^ by deputy^ with* 
out personal attendance, provided his deputy be 
sufficient. • 

Geo.Tk«bt. • 

(2.) Mr0 Lamb's opinion on the appointment of 
sheriffs, in New Jersey. 

To the right hon. the lords Gommii^ioneFs for 
trade and plantations. 
My lords. 

In pursuance of your lordships' commands^ sig^* 
nified to me by Mr* Hill's letter of the 1 8th of July 
last^ I have reconsidered aii act> passed in Neir 
Jersey, in January, 1747, intitled, ** An act 
to oblige the several sheriffs, in this colony of 
New Jersey, to give security, and take the oaths, 
or affirmation, therein directed, for the due dis* « 
charge of their offices, and to prevent their too 
long continuance therein." 

I find in my report made to your lordships, the 
S3d of January last, that I made no objection to 
this act in point of law, as it appeared to me that 
acts of the like nature, in regard to sheriffs^ have 
passed in some of the neighbouring provinces^ 
which have been confirmed here, and it is upon the 
plan of those acts, that this act seems to have been 
framed. 

As for the reasons of this act being passed within 
this province, the governor, who gave his assent 
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thereto, I suppose has informed your lordships^ 
pursuant to his instructions, and it seems very 
proper he should have done so, as, by this act, the 
limiting; the time of the continuance of a sheriff in 
his office, is, in some respect, restraining the power 
he derives from the crown of appointing sheriffs^ 
wbichy before this act passed, was without limits^ 
tioB, and 's6 was the power of the crown, in £ng« 
land^ formerly ; but by several acts, that have been 
passed here, the legislature have limited the time 
of a sheriff serving in his office : Therefore it ap« 
pears to me, that as some of the neighbouring pro« 
vinces have found reason to pass acts of this na«> 
tare, which are now subsisting ; and as the legist 
lature here have also found reason heretofore to 
pass acts, limiting the time of a sheriff's continu* 
ance in his office, that there may have been rea* 
sons to induce the legislature of this province to 
do the same, all which must be submitted to your 
lordships, and from the information you have re* 
ceivedy how far you think proper to recommend the 
confirming of this act* 
Lincoln^ $ Inn^ Sept. 30, 1749* Mat. Lamb. 

(3.) J/r. Fane's opinion on the king's power to 
confirm the tit Its to la^id in Connecticut. 

To the right hon. the lords commissioners for 
trade and plantations. 
My lords. 

In obedience to your lordships' commands, sig» 

L 
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nified to me by Mr. Popple'a letter, transmitting 
to me copies of the charter of Connecticut, and the 
petition of the agents of that colony ; and also the 
memorial of Mr. Winthorp ; and desiring my opi. 
iiion, whether his majesty can, by virtue of his pre- 
rogatii^, and without tlie assistance of parliament, 
gratify the said colony in their request ? I have 
considered of the same, and beg leave to observe 
to your lordships, that I cannot pretend to say 
whether the king, by virtue of his prerogative, can 
do; what is desired by the petitioners. But I must 
submit it to your lordships' consideration, suppos* 
ingthe king had a poWer, by his prerogative, of 
gratifying the request of this colony, whether^j un* 
der the circumstances of this case, it would not be 
more for his majesty's service to take the assistance 
of parliament, as that method will be the least 
liable to objection, as well ^ the most certain and 
eflfectual manner of gratifying the request of the 
petitioners ? , 
^ Nov. 24, 1730. . Fran. Fane. 

(4.) The opinion of the attorney and solicitor* 
general, Ryder, and Murray y on the king's right to 
make netp grants of land, in New Hampshire* . 

New Hampsliire. — State of tlie case with respect 
to^ certain townships and tracts of land granted 
by the governments of the Massachusets-Bay, and 
Connecticut, in New England, which townships 
ajjd tracts of land, are now part of the province 



Pnn^qtive 4Aroad.'\ Eminent Lawyers. 147 

of. New Hampshire, by the determination of the 
boundary line between that province and the pro« 
Tinoeof the Masachusets-Bay, in the year 1738. 

Disputes haying, for a long time, subsisted be* 
tween the provinces of the Massachusets-Bay and 
New Hampshire, with respect to their boundaries^ 
in. 1733, a petition was presented on behalf of the 
province of New Hampshire, praying that comttiis* 
doners might be appointed to ascertain the bound* 
juries. 

Upon hearings of both parties before the attorn 
ney and solicitor-general, the board of trade, and 
the council, his majesty was pleased, by his ordet 
in council of the 9th of February, 1736, to direct 
that a commission should be prepared, and pass 
under the great seal, authorizing commissioners to 
mark out the dividing line between the provinces 
of the Massachusets-Bay and New Hampshire, 
giving liberty to either party therein, who thought 
themselves aggrieved, to appeal therefrom to his 
majesty in council. In pursuance of his majesty's 
^id commission, commissioners met and reported 
their determination specially, upon which both 
provinces appealed to his majesty in council; and 
afterwards their lordships reported, to his majesty, 
as their opinion, that the northern boundaries of 
the Massachusets-Bay are, and be» a similar curve- 
line, pursuing the course of Merimac River, at three 
miles distance from the north side thereof, begin- 
ning at the Atlantic Ocean, and ending at a point 

1.2 
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dae north of a place in the plan returned by the 
(said commissioners, called Pantuket Falls^ and a 
straight line drawn from thence due west, crossing 
tfatt said river till it meets with his msgesty's odier 
goverirtnents ; and that the rest of the commission^ 
ers said report, or determinatfon, be affirmed by 
his majesty* In 1738, his majesty was pleased^ 
with the adtice of his privy council, to approve df 
their lordships' report^ and to confirm it accoid- 
ingly, in consequence whereof the line has beea 
marked out. 

In the years 1735, and 1736, while the appeafe 
from both the Massachusets-Bay and New Hamp^ 
fihire wtere depending before his majesty^ the ge- 
neral asBemUy of the Metssachusete^Bay granted 
«adbove thirty townships between the rivers Meri* 
mac and Connecticut, which townships, upon the 
running iX the boundary line in 173&> fell within 
the province of New Hampshire: the conditions of 
these grants were, that the grantees should settle 
the said townships, within three years, after the 
date of their respective grants ; but this condition 
has been performed by very few, if by any, of the 
grantees, no obligation to pay quit-rents, or a reser* 
vation of pine trees, fit for the service and supply 
of his majesty's navy, are inserted in any of these 
grants, although no grant ought, in- good policy, 
to be made of any lands, in any jpai't of North 
America, without both these provisions, which haipe 
been thought ^ so much importance, and so ah* 
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solutely necessary, for the public service, that Mr. 
Wentworth, his majesty's governor of New Hampi^ 
diire^ was particuJai-ly instructed, in the year 1741, 
never to pass any grant of lands, without enjoin* 
ing express conditions of cultivation, the reserva- 
tion of quit-rents, and the preservation of such 
pines, as are of size for the use of his majesty'a 
navy. 

There are also about sixty thousand acres of 
land^ situated on the west side of Connecticut 
river, which were purchased by private persons 
from the government of Connecticut, to whom that 
land had been laid out by the government of the 
Massachusets-Bay, as an equivalent for two or 
three townships, which the Massachusets-Bay pur<» 
chased from Connecticut government : this tract of 
^^9 by the determination of the boundary line in 
1738, is become a part of New Hampshire, but 
the proprietors of it are subject to no conditions of 
improvement, and the land lies waste and uncgjti* 
vated. 

Q^a^i>/2.«*-Whether the crown can resume the 
lands granted by the province of the Massachu* 
set^Bay, under condition of cultivation, those Lands 
being now become a part of New Hampshire, by 
the running of the boundary line in 17S8, in cases 
where the proprietors have not performed the con- 
dition of their grants; and if the crown can, what 
is the most advisable an regular method of mak- 
ing such resumption ? Whether, in the case of the 
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lands granted away by the province of the Massa- 
chusets-Bay, to particular persons, without any 
condition of cultivation, the crown can now en* 
force the proprietors of such lands to cultivate 
them, or oblige them to take these lands under 
Hew grants, upon the said lands being made a part 
dfthe province of New Hampshire,: by the deter- 
mination! of the boundary line,, in 1738 ? 

We are clearly of opinion, the crown may re- 
suine the lands granted, on condition of settling 
tvithin three years, where there has, xnfactj been 
iio settlement. With regard to lands granted by 
the MassachusetS'Bay, without any such express 
condition, where there has been no settlement, as 
they appear now to have been no part of that 
province, their grants are in themselves void, as 
'against the crown, and there appears no ground to 
isupport thern, but on the foot of the direction, 
which we fitid to have been given in an order of 
council of the 22d of January, l73o, vvhen the com- 
mission, for marking the dividing line between the 
two provinces, was first directed, viz. that due 
care should be taken, that private property might 
not be affected by it. We do not find tliat this 
direction was continued either in the order of the 
9th of February, 1736, on which the present com- 
mission issued, or in the commission itself; or that 
the commissioners have, in their report^ taken no^ 
tice of any such private rights, or that they are 
aaved in the final order of council, that jestablishes 
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the boundary line. However^ considering the 
manifest intent of these sort of grants, whether ap- 
pearing from the general nature, or the particular 
recitals or considerations of them; that the country 
may be settled and inhabited, and the tacit condi- 
tion attendant on them ; that the lands should be 
settled in a reasonable time, we think due care will 
be taken of the private property arising from these 
grants, if his majesty shall be pleased to give these 
sort of proprietors a reasonable time to come in, 
and accept of new grants, upon terms of settling 
the lands within a certain time, reserving the old 
quit-rent, and pines fit for his majesty's navy; 
and in case of their not accepting these terms, his 
majesty may resume the lands. 

The proper manner of making such resumptioh> 
after such default, is, by making new grants to 
such as shall be willing to accept them, at sucti 
rents, and on such terms as shall be thought most 
advisable. 

August liy 1752. D, Ryder. 

W. Murray. 

(5.) The opinien of the attorney-generaly Yorke, 
on the manner of discussing objections to the king's 
grants. 

Sir. Lincoln's Inn, Dec. 23, 1735. 

I received your letter to Mr. Solicitor-general, 
and myself, reminding us of the reference froni 
the lords commissioners of trade and plantations, 
upon the papers transmitted by major Drisdale^ 
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lieutenant-governor of Virginia. We have long 
ago considered those papers^ so far as it was possi* 
ble for us to do, 'without being attended by the 
agents of parties concerned ; but a caveat having 
been entered in ray office, on the behalf of colonel 
Spotswood, who claims a property in the matters 
in question, against any report being made with- 
out his being heard, according to the cocnmon 
course of proceeding, no report could be made till 
he had an opportunity of laying his objections be- 
fore us. The method of doing this is, for the 
agent of the province to summon the party enter* 
ing the caveat to attend, to make out his object 
tions at a time appointed, and then both sides m»y 
be heard, or if nobody attends on the behalf of the 
person entering the caveat, a report will be made 
CiT parte. The want of doing this has occasioned 
the delay, for the agent of the province has never 
applied for a report, or for a sununons, to call colo^ 
nel Spotswood, or his agent, before us." I do not 
mention this so as to blame the agent, for any ne- 
gleet, for it does not appear to me, that he has re* 
ceived any orders from his principals conceniing 
this afiair ; but if you know where to $end to him, 
I beg you would direct him to call at my cham» 
bers, in order to sunimon colonel Spotswood, or 
his agents, to attend upon his caveat, and then this 
matter may soon be brought to a conclusion. You 
will be pleased, to lay this letter before the lords 
commissioners, that their lordships may be apprized 
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of the reasons why they have not received our re- 
port before now, 

P. YORKE. 

.(6.) The opinion of the attorney, and solicitor^ge- 
neral, Yorke^ and Talboty on the question between 
the kingj and the propj^ietor of the Northern Neck, 
in Virginia. 

To the right hon. the lords commissioners for 
trade and plantations. 

May it please your lordships. 

In obedience to your lordships' commands, signi- 
fied to us, by a letter from Mr, Popple, referring 
us the state of the case, between his majesty, and 
the proprietors of the Northern Neck, in Virginia, 
together with the copies of two charters, granted by 
king Charles the Second, and king James the Se- 
cond; and a letter from major Drisdale, late lieu- 
tenant-governor of Virginia, hereunto annexed; 
we have considered the same, and the queries pro- 
posed in the said letter. 

The first of which queries is. 

What shall pass by the grant of felons' goods, in 
the said letters patent, of king James the Second, 
and whether the goods of a,felo de se shall not pass 
thereby ? 

As to which, we are of opinion, that by the 
grant of felons' goods, all goods in possession, be- 
longing to any felon, convicted, which are within 
the district, described in the grant, do pass ; but it 



154 Opinions of [O/tkeKinifi 

hatli been determined, that those words do not ex- 
tend to any debts, or rights of action, nor to any 
leases for years, or other chattels, real, belonging to 
such felon, nor to any goods, or chattels, whatsa> 
ever, of Sifclo de se. 

The second question is, 

Whether fines imposed by the king's court, upoii 
persons residing within the said territory, for con- 
tempt, or otherwise, shall not pass by the said 
letters patent, and what fines shall pass thereby ? 

As to this, we are of opinion, that no^ other fines 
pass thereby, but such as are imposed by the king's 
courts, held within the said territory ; the fines im- 
posed at the courts, let of the grantees, are express^ 
ly granted to them, by the letters patent of king 
Charles the Second, and the fines imposed by the 
king's courts, held without the said territory, cannot 
with propriety be said to arise, or accrue, with the 
same. 

The third question is. 

What shall pass by the word forfeitures in the 
said letters patent ? 

As to this, we are of opinion, that all goods and 
chattels, real, and personal, in possession, being 
within the said territory, and forfeited by reason of 
any judgment, or conviction, for misdemeanor, or 
felony, and all interests in any lands, lying withih 
the said territory, forfeited to the crown, by any. 
attainder of felony, do pass by the word forfeitures; 
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but this word is so general and extensive, and the 
cases, which maj arise upon it so various, that it is 
impossible to give an opinion thereupon, which 
may answer every event, without having the parti- 
cular facts stated. 

The only question contained in major Drisdale's 
fetter is, 

How fer the governor of Virginia may exercise 
the authority, given him by his majesty, in pardon* 
ing offences, and remitting forfeitures, arising in 
the Northern Neck ? 

As to which, we are of opinion, that nothing 
contained in the said letters patent, restrain him 
from exercising the authority of pardoning such 
offences, and if the pardon be granted before any 
forfeiture incurred by judgment, in cases of misde- 
meanor; or by flight, conviction, or judgment, in 
cases of felony, the pardon will prevent any for- 
feiture ; but if the pardon be granted, after the for* 
feiture, actually incurred by any of the means afore- 
said, though the offence will be thereby discharged, 
the right of the grantees, to the things forfeited, 
will continue. 

12th August, 1727. P. YORKE. 

C. Talbot. 

(7.) The opinion of the attorncj/y and solicitor^ 
liyder, and Strange, concerning the grants of lands, 
in Carolina^ before, and afttr, the purchase, by the 
king, of the proprietors* rights. 

1st. Quaere. — Whether any of the patents grant- 
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ed, after their lordships had ordered the Iand*oiBce 
to be shut up, can be deemed valid, other than such 
is were granted by order in London ? 

We are of opinion, that such patents may be 
good, notwithstanding that order to shut up the, 
land-office ; if the lords proprietors were either 
made privy to those grants, or after they were made^^ 
received the consideration for them*— otherwise we 
think they cannot be supported « 

2d. — Whether such patents, as were granted, after 
the king's purchase, by the lords proprietors go- 
vernor, before the new governor arrived from the 
crown, particularly such as appears to have beea 
entered, in the secretaries books, after advice re* 
ceived, in the province of the king's purchase, are 
to be deem^ good ? 

, We are of opinion, that none of the patents, 
mentioned in the second qucere can be deemed 
good. 

3d,— Whether, as theactof parUamentmade upon 
the crown's purchase, from the lords proprietors^ 
that clause in it, that was for quitting possessions of 
grants, takes notice of such only, as bore date be- 
fore 1727. — If it does not give room, for a strict ex- 
amination into all such as were issued, subsequent 
to thai time, and if such grants appear to have been 
irregularly made, they ought not to be voided, 
but as to such as were granted, for defraying the ex- 
pence of running the boundary line, if the crown, 
ill such case, ought not to bear that expence ? 
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' We think it proper to observe, that the clause 
refferred to^ in this qtuere, does not put it upon 
the patent'^ bearing date, but being actually 
made, before Ist January, 1727; and considering 
the extraordinary circumstances attending these 
grants, and that the crown had no notice of them, 
at the time rf the purchase, there is great rtjasoh 
for a strict inquiry into the validity thereof, and to 
avoid them, for such irregularities. But as thos^ 
that were granted, for defraying the expence of the 
boundary line, «eem to stand in a much more fa- 
voursible light, we think it reasonable some in- 
dulgence should be shewn to such purchasers, by 
re-grantingonthetenws of tbe purchase, what they, 
or their assigns, have actually cultivated, and by 
repaying a proportion of the consideration money 
for the rest. 

4th. — Whether such patents as were drawn up, 
Imd signed with blanks, and not registered in the 
secretaries office, for some years afterwards, shall 
be deemed good, and if their not being registered, 
y not an evidence of fraud ? 

We are of opinion, that in general, such patents 
iis were executed with such blanks, as are mention- 
ed in the case, though filled up afterwards, are 
void ; but if they have been attended with a long 
possession, and not obtained fraudulently, or irre- 
gularly, in any other respect, we think they ought 
to be now supported : and as to the circumstance 
irf not being registered in the secretariesj office^ for 
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some years afterwards, it not being stated how far, 
or within what time, such registry is necessary, to 
the validity of such grants, nor for how long it was 
neglected ; we cannot form aoy judgment, what iiir* 
fluence that will have upon the patents. 

5th,— Whether such patents as were given out, 
without any description of the boundaries, and not 
preceded by regular surveys, returned into the se- 
cretaries office, are to be deemed valid. 

We are of opinion, that the want of a descriptioa 
of the boundaries, or of preceding regular surveys, 
is not, of itself, sufficient to destroy such patents, 
unlesssuch circumstances were the known requisites, 
necessary to such grants, and even in that case, if 
the proprietors have had the consideration, and the 
Jands have been enjoyed, accordingly, without 
fraud, we think such grants ought to be deemed 
valid. 

6th. — Whether those grants, issued by virtue of 
warrants, that had Iain by many years, are to be 
deemed good, notwithstanding the grants, assigned 
them, were taken out irregularly, and particularly 
those after 1727? 

We are of opinion, that the circumstance of 
there having been warrants, man}' years before the 
grants issued, is not, of itself, sufficient to support 
grants, that would otherwise be irregular and void^ 
though upon the general question of fraud, that cir* 
cumstance may probably be of service to the graor 
tees, according to the particular circumstances of 
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each case, whether such grants issued before^ or af- 
tfity the year 1 727. 

7th.— As it is alleged by the governor, that 
many of the people, that hold lands by virtue of the 
patents, formerly granted under the lords proprie- 
tors, possess much greater quantities than they 
ought to hold, by the words of the said grants, has 
not the crown a power to re-survey such lands, and 
in case any frauds should appear, what steps must 
the crown take to recover its right ? 

We arie of opinion, that whoever possesses a 
much greater quantity, than they ought to hold by 
the words of a grant, made since 1st January, 
1727, is liable to have the same re-surveyed, on be- 
half of the crown. But as to grants, made before 
1787j upon surveys actually made, we apprehend 
(if they were otherwise good in law) they are ex- 
cepted by the act 2 Geo. 2. out of the sale to the 
crown, and therefore not liable to be now re-sur- 
veyed ; and as to such cases, wherein a re»survey is 
proper, and yet the grants are valid in law, we 
are of opinion, that the proper remedy is by inform* 
ation, in the name of the attorney-general, of the 
province, in a court of Equity there, in order to 
have the real quantity set out, and the excess pared 
off> for the benefit of the crown, 

8th. — In case any of these grants appear to be 
voidable in law, what is the proper method to have 
the same vacated ? 
. We are of opinion, that the proper method for 
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the crown to recover its right, (except in the in^ 
stances mentioned i|i the answer to the last quare) 
is by an information of intrusion, in the proper 
court of the province, and in case of error there, 
by appeal to* his majesty, in council. 
February llth, 17S7. D. Ryder. 

J. Stranob* 

(8,) Tke opinion of the attorney, and solicitor* 
general, Yorkcy and Talbot, on grants, that are void, 
for uncertainty. 

To the right hon. the lords commissioners for 
trade and plantations. 

May it please your lordships. 

In obedience to your lordships' commands, sig- 
nified to us by letter from Mr. Popple, informing 
us, that your lordships having had under your con- 
sideration several papers relating to the settle- 
ment of Carolina, and observing that some grants 
were made, by the late lords proprietors, of large 
tracts of land, without any limitation therein, as to 
the place where, or time when, the said land is to 
be taken up, and seated, and transmitting to us the 
enclosed copy of a grant, of that kind, made to sir 
Nathaniel Johnson, in 1686, which hath never yet 
been put in execution, together with the inclosed 
copy of the original grant, from the crown to the 
lords proprietors of Carolina, for our further inform* 
ation, and desiring us to consider the same, and 
report our opinion in point of law, whether sodt 
grants are legal and of force -, we have considered 
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the patent, whereby the said lords proprietors did- 
graiit to sir Nathaniel Johnson^ the hopoiir aad 
dignity of a CamquCi cum duabi^s baroniis quorum 
singula contineat duodecim mille acras terr^e. And 
are of ppioion^ that, in regard, the. place wbere 
the s^id lands lie, is uot de^ribed, nor any me- 
thod provided, by ^^hich the sam^ may be ascer- 
tained, such grant of the two baronies i^, by reason 
of the uncertainty thereof, absolutely void in law. 
July 2Sth, 1730. P. Yqr^^ 

G. Talbot. 

(9.) The opinions of Mr. Fane; md i^ the attor- 
ney and soliciior^generaly Wilks^ and fiyder, QXi the 
question qf patenting lands, under old grants^ from 
the proprietories qf Carolina. 

To the right hon. tbe lord$ commissiQuers for 
^ade and plantations. 
My lords. 

In obedience to your lordships' commands, sig<^ 
piiied to npie by Mr. (Popple, desiring my opinipn^ 
in ptoint of law, whether the townships of jP,urrys« 
borough, in Carolina, being, pursuant to his ma^ 
jesty's instructions, set out for the use of certain 
people y and his majesty having declared, th^t al). 
the land, within six miles thereiof, shall not betaken^ 
up by any person, claiming a right under old grants, 
which have not been taken up, shall not he deem? 
ed $uch an effectual taking up of the said lands, for 
hi^ majesty's use, as to invalidate the claim pf any 

M 
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person^ who shall, subsequent to the said iustruc* 
tions, and proclamation, take up land there ; and 
I humbly certify to your lordships, that, I think the 
grantees of the late lords proprietors, under the ge- 
neral power granted to them, of taking iip- such 
quantities of iand, in such places as they shall think 
fit^ since they neglected to do it, previous to his 
majesty's instructions, and declaration, shall hot 
now be permitted to pitch upon lands already set- 
tled, but must have the effect, and operation, of 
their grants upon lands, now unsettled. 

July 93dy 1734. Fran. Fan*:. 

The grant being general of 12,000 acres of land^ 
and the same being not described therein, nor as^ 
certained by any survey, before the proclamation 
of governor Johnson, we are of opinion; that such 
grantee cannot now take up lands, within six iniles 
of Purrysborough. For the rights of the lords pro- 
prietors, is now vested in the crown, and such ge- 
nerid grant could certainly not have prevented the 
lords proprietors, from making subsequent grants, 
of any particular lands, provided there was still suffi- 
cient land left to satisfy such precedent grant ; andyet 
this wouki be the necessary consequence, if such 
•general grantee might at any time, before his lands 
are let out, take them wherever he pleases^ and 
disturb the possession of any subsequent grantee. 
This would not only be a great invasion of his ma^ 
jetty's right> but would create very great confusion^ 
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and would tend very much to the disturbance of the 
peace of the country, 
August Utfi, 1734. J. WiLLES. 

D. RvDERt 

(!(>•) The opinion of the same lawyers^ on the nul^ 
Uty of a similar grant to Mr. Hodgson. 

To the right bon. the lords commissioners fyv 
4Tade .and plantations. 

May it please your lordships.. 

In obedience to your lordships' commands, sig* 
^ified to us by. Mr. Popple, we have considered Ihe 
'letters patent (a copy of which you was pleased t<> 
.tend us)'from the late lords proprietors of Carplina, 
*in 1715, to William Hodgson, esq,, and we ar^ of 
.opinion, that the words are too^ general to pai^ 
Jandsy and that Mr. Hodgson hath no right to any 
'iand in Carolina, by virtue of the said patent. 
. N(Pcember 2ith, 1735. J. Willbm. 

D. Rydsr. 

(11.) The opinion of Mr. Fane, on the validity of 
Jhe grant of the secretary'' s office in South Carolina. 

To the right hon. the lords commissioners foe 
trade and plantations. 
My lords. 

In obedience to your lordships' commands, signi*^ 
fied.to me by Mr. Hill, I have considered the case 
of Mr. Hammerton, relating to his claim of the of- 
fice of registrar of the province of .South Carolina, 
and I beg leave to say, that I think, he is well in- 
titled to it, by virtue of his grant from the crown ; 

M 2 
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and, notwitlistanding) there does not appear to be 

any commission of registrar granted by the lords 

proprietors, till the year 1 700, yet as the acts of 

16S4i and 1698, have directed what is to be done 

by stt^h an officer, I think it is very probablie that 

such an officer was appointed, before, or ^t tiie 

tMi6, lbo6e acts were fMissed. i Uiiak, therefore, it 

appears to be an ancient office, and held aod^exjeiv 

cised by the secr^etary, diirmg the lords prof>rietors' 

iittie^ «Liid bytheax:ts of 169i> and 1^98, it was his 

difty to register all patents, "and grants, for lands^ 

ttilbs, coi|V4^nces, and mortgages, of land, and all 

d^ihist writings, that were required to d)e registered. 

Sy the grant of the lonls proprietors foT Mr. 

Beftie^ ih 17SS, he is impowered to iclo,jaid{)ev£urni, 

Ifitft onPy;tbe particiilar matters and things thereiiti 

mentioned, bat also ^11 other abts asnaiiy done by 

.^eibrmer secretaries. The {present grant, to Mr. 

Hioiriiiertbn, pursues the very words of Mr. Ber- 

)lie^9i S^^UDt, as to the descriptio<n of the office, and 

empoiw^ens the i^rantee^ not only to do^ and pedbna, 

ithe stflreral matters and things ihereia^paiitioularly 

specified, but also all other aots usiaaJIy done by 

the former secretaries; and it appears by the papers 

-referred to suae, tliat the whole business of registrar, 

and iKCitetary, was exercised hy the secretary widl- 

out »ny motestatiooa^ from 1700, till Mi:. J^ohnson 

iwas appointed, ml'733^ This htiajg the case, I 

think Mr. Hammertbn is intitled to iiold, and ea- 

joy^ Ins igpant, in as full aax extent as any ofliis^pr^- 
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decessors have done, in the time of the lords pro- 
prietors, 

Jfine 8//1, 1739. Fran, Fane. 

(la) The opinion (fthe attornetf-gencral Willes^ 
on the right of the proprietor of Maryland, to appoint 
fo offices, under the hinges charters. 

Quaere 1. — ^Whether by the charter of Maryland, 
the lord proprietor has not a right to the nomina- 
.tion of all officers in general, civil, as well as mili- 
tary ? 

Answer. -^\ am of opinion, that by the charter of 
Maryland, the lord proprietor has a right to no- 
minate and appoint all officers, in general, as well 
civil as military. 

QUtiere %. — ^Whether there is any thing pa^rticular 
Jn the nature of the office of treasurer, of either 
shore, to exempt it from the said nomination?. 

Anszver. — It does not appear to me^ that there is 
any thing so particular in the -niitlb^of the o^ce 
of treasurer, of either shore, as to take the rigbt of 
ttomination to this office, from tlie lord proprietor, 
and to give it to any other persons. 

Q^sire 3.— -Whether a few precedents in this case, 
of a treasurer being appointed, by the tri{>artite 
concurrence of both houses of assembly, and the 
governor, can, or do, overthrow his lordship's right ? 

Answer. — All the precedents, except one, being 

. between 1698, and 1716, when my lord Baltimore 

was out of possession, I am of oipinion^ that they 
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will not overthrow his lordship's right, founded upon 
such plain words in the charter, 

QuiBre 4.-^^Vhether the precedents, hereunto an- 
nexed, do divest the lord proprietor of his right of 
nomination to the office of treasurer or treasurers, so 
nominated, they giving the security the lawdirects? 

Answer. — ^The treasurer, or treasurers, when no- 
minated by the proprietor, must give such security 
as the law directs. To the othor part of this qumre, 
I have given an answer already, 

January «2(/, 1736-7. J. Willes. 

Jb2irMfy.-**-Of an anomalous exclusion of the 
ling's right of granting a colonial office. 

( 1 .) The opinion of the soUcitar^genef-al Mount ngue^ 
on the exdusvce right of the governors ^ to appoint 
nchal officers. 

Sir. WhitehaUy June 1 1, i70S. 

Her majesty having been pleased to refer to the 
lordis' commissioners of trade and plantations, a j^- 
tition from Mr, Samuel Cox, complaining of his 
having been turned out of his place of naval officer^ 
in Barbadoes, by Mr. Crow, governor of the isaid 
island, and praying to be restored to his saki 
place, their lordships have commanded me to send 
vou the inclosed papers, viz. 

A clause in an act of parliament, passed ia the 
15th year of the reign of king Charles the Second^ 
intitled an act fur the encouragement of trade, . - 
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A clause in an act of parliament, passed in the 
seventh and eighth years of his late majesty's reign, 
intitled an act for preventing frauds, and regulating 
abuses in the plantation trade. 

Copy of a clause in her majesty's instructions to 
Mr. Crow, relating to the acts of trade and naviga^ 
tion. 

. Copy of a clause in Mr. Crow's instructions, re- 
lating to the government of Barbadoes. 

Upon consideration of which papers, their lord- 
ships desire your opinion, whether, by the fore- 
mentioned acts, the power of appointing the naval 
officer be vested solely in a governor of the planta- 
tions, exclusive of the crown ? 

In case the sole right be in the governor, yet the 
said office being filled by virtue of letters patent^ 
from the crown, granted, and enjoyed, during the 
time of two preceding governors, which is the case 
of Mr. Cox, the petitioner : qucerCy whether the pre* 
sent governor can dispossess him of the said office^ 
without any crime, or mismanagement, allege^ 
against him 3 or whether the right of the governor 
accrues only in case of vacancy, during his govern- 
ment. 

W. PojPFLE, jun. 
My lords. July 13^,1 70fiU 

In obedience to your lordships' commands, signi- 
fied to me by Mr. Popple, the 11th of June last, I 
have considered the several clauses in the acts of 
parliament, made the fifteenth year of king Charles 
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the Second, for eticoaragement of tntde, and the 
seventh and eighth years of his late m^'esty king 
William, for preventing frauds, and regulating 
abuses, in the plantation trade ; and I have perused 
the clauses in her present majesty's instructions to 
Mr. Croiv, relating to the acts of trade and naviga- 
tion, and to the government of Barbadoes. 

And in answer to the first ^csre your lordships 
have made thereupon, viz. whether, by the afore- 
inentioned Bcts^ the power of appointing the naval 
?t>fficer be vested solely in a governor of tj:ie planta- 
tions, exclusive of the crown, my humble opinion 
is, that since the statute of the fifteenth of Cha. 
lid. does expressly require all masters of ships, 
looming to the plantations, to make known their 
arrival, and giVe in an inventory of their goods 
to the governor there, or suck officer as shdU 
he, by him, hereunto authorised and appointed, 
1)efore any goods be unladen, that the appoint* 
metot of this officer, who is now called the naval 
officer, does solely belong to the governor of such 
plantations ; and therefore, if the crown constitute 
a person, to execute this office, and the governor 
appoint another person, I think all masters of ships 
will be obliged to apply to the naval officer appoint- 
led by the governor, and the patentee will not be, 
in such case, empowered to do the things required 
by such officer, mentioned in the said act of parlia- 
ment. 

This being my opinion, concerning the authority 
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such officer has, when coniKituted as before is tnen- 
tionedj t hold consequently, that the said office 
can never be said to be full, by virtue of letters 
{latent from the crown, which is the answer I return 
to the second qmtre. 

And to the third quare, I beg leave to say, that 
I do not think the present governor can be said to • 
have dispossessed Mr. Cox of the said office, by ap* 
jpointing a naval officer ; because if Mr. Cole wan 
not appointed by the governor, he never was the 
officer taientioned in the act of parliament, who i$ 
described to be one that is authorised, and appoint- 
ed, by the governor ; but in regard the governors of 
the plantations are put in by the crown only, during 
^pleasure, I take it for granted, no one will make 
any difficulty in appointing such naval officer, as^ 
the crown shall best approve oU 

J. MoUNTAGUE. 

Fifth. — ^Of the king's general jurisdiction over 
his territories abroad. 

(1.) The opinion of the attorney and solicitor- 
general^ Saymond, and Yorhe^ on the king's power to 
establish a civil jurisdiction at Gibraltar. 

To the right honorable the lords of the commit* 
tee 6f his majesty's most honorable privy (^ounciK 
May it please your lordships. 

In humble obedience to your lordships* order, of 
the 25tb day of July last, referring to us a petition 
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of several merchants and traders to the town and 
garrison of Gibrattar, for establishing a court of 
civil judicature there, and commanding us to con- 
sider tli€reof,and to prepare a draft, or proper heads, 
for the forming a scheme for establishing the same, 
and to present the same to your lordships for your 
consideration, we have considered the said petition, 
which sets forth, that the petitioners, concerned in 
trade, are greatly prejudiced already, and dis- 
couraged to continqe the same, for the w-ant of a 
form of civil government established there, it be- 
ing at present under that of a military one, where- 
by the petitioners are not secure in their proper- 
ties : that his majesty had been pleased to grant 
his royal letters patent for that purpose, it is yet, 
notwithstanding, in the hands of military magi- 
strates. 

That the settling a civil judicature there would 
contribute very much to the advantage of trade in 
general, and to the entire satisfaction of all his ma- 
jesty's trading subjects, as well as to the great ad- 
vantage of his majesty's revenues; the petitioners, 
therefore, humbly prayed, that his majesty would 
direct, tliat a civil judicature might be forthwith 
appointed, and proper persons be nominated to go 
from hence, and a competent salary to be allowed 
them, as to his majesty, in his great wisdom and 
goodness, should siSem meet. 

And we humbly certify your lordships, that none 
of the persons whose names are subscribed to the 
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said petition, have either by themselves, or their 
agents^' made any application to us in relation 
thereanto. Bat we have been several times at- 
tended by Mr* William Hayles, who solicits this 
affair^ and once by Peter Godfrey, esq. one of the 
members of parliament for the city of London, 
upon which attendances we have endeavoured to 
inform ourselves of the present condition and cir- 
cumstances of the town and territories of Gibraltar, 
for which purpose two papers have been laid be- 
fore us, one of them marked (A) by Mr. Godfrey, 
and the other marked (B) by Mr, Hayles. The 
substance of the first (i?ite?' alia) is, that there were 
at Gibraltar, when it was taken, one nunnery, two 
convents, one of franciscans, and the other of the 
cathedral church, an hospital of franciscans, the 
convent of our lady of Europa, four chapels, and 
one thousand families. 

That if a civil government was established there, 
as in the American colonies, or in some such form 
as. foUoweth, the place would defray the charges of 
jnaintaining itself, and, in a few years, would bring 
asurplus revenue, viz. 

A mayor, aldermen, common council, to be an- 
nually chosen out of the English residing there ; 
two sheriffs, to be out of the common council ; two 
bailiffs, to be appointed by the sheriffs; a town 
clerk ; a judge of the admiralty ; a chamberlain ; a 
treasurer for the colony; a muster-master, to be 
appointed by the mayor and aldermen^ to muster 
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the militia and the garrison^ whenever the garrison 
is mustered, and to sign the muster-roUs with the 
major ; the militia to guard the two towers next the 
land, to prevent the soldiers deserting; a house to 
be settled for the town-hall, where the records shall 
•be kept^ and the courts of justice act, and the ma^ 
gistrates assemble; a house to be settled for the 
governor and officers of the garrison ; the private 
•centinels to have proper barracks assigned them; 
no consuls of any nation, or Jews, to reside there. 

The substance of the latter paper is, that, at least, 
two hundred of bis majesty's subjects, inhabiting 
in Gibraltar, suffer for want of a court of civil ju- 
dicature being established there, being more ill 
treated than strangers. 

That the want of a civil court not only affects 
his majesty's subjects^ inhabiting there, but all 
merchants in general trading from Great Britain 
and Ireland up the Mediterranean, great numbers 
of whom would buiM houses, cellars, &c. upon the 
tuins, where there is space enough, so that there 
would be a spacious town^ and well inhabited by 
his majesty's subjects, if the indulgence of a civil 
court was granted, and his majesty's gracious per- 
mission for their building there. 

That the Spaniards who inhabit there, have a 
Spanish consul, and a Spanish lawyer, who decide 
all differences that aris^ between them. 

That the French who dwell there, are governed 
after the same manner as the Spaniards, who. pay 
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large rents t6 the governor, monthly, for th^r 
hoQtei^ whicb, if applied, would contribute in 9 
great measane towards the subsistence of bis miu 
JMly's forces in that garrison. 

That the Genoese who live tbere, have likewise a 
cottsjiil and a lawyer, of their own nation, to decide 
Ibeir disputes. 

That the Dutch who are there, bare also a 
Dutch consul, &c. who determine their differences. 

And we beg leave to take notice to your lord» 
diips, tliaiJt (tie lords commissioners of trade and 
^aiitatioas, in obedience to an order of the late 
lords justices in council, referring to tbem the pe.- 
tftion of the said Mr. William Hayles^ and others, 
praying that a court of justice may be erected .at 
Gibraltar, for deciding disputes betweeti merchants 
and traderiF, by their report of the ad of August, 
1720, represent^ to their excellencies, that they 
<)oaceive(l courts at Gibraltar, erect^ed after the 
manner practised according to the common law in 
*Grealt Britain, or in imitation thereof, or such as 
are established in his majesty's colonies abroad, 
would 4>e very dilatory and expensive, and conse- 
quendy not well adapted to the decision of transi- 
tery and mercantile disputes in a free port, where 
there are but few inliabitauts ^ therefore they pro- 
posed to their excellencies, that a naore summary 
Judicatory should be established at Gibraltar, and 
"Submitted to their excellencies, whether the judge 
-^advocate of the garrison, for the time being, might 
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not be authorized^ upon any dispute that mighti 
arise there, to call to his assistance tw.o mercbaiita^ 
disinterested persons, by whose advice he lehould 
decide between the two parties contending, from 
which judgment an appeal might lye to the gorer- 
Bor ; and in case of a considerable vaiuji&^ aootber 
appeal from the governor's decisioii to bis n^ajest^ 
in council, as the last resort. . n.. .1 

That their excellencies, the lords jt^^ticQS^ybavin^ 
approved the report of the said Iprdfi- tomnii^^n- 
'ers of trade and plantations, by their . Qrder ; w 
council 6f the 1 1th of August, 1720,^^'^epleas^ 
to order,, that w^ should for thyt^ith prepare «a4raS; 
of such powers ad might' be fitting for hisibiiye^ty 
to ■ grant . upon .the said occasion ; together A^itb 
proper regulations to be observed in the executjioii 
of the said new judicature at Gibraltar, and tQ rj?r 
port the^same to their excellencies in couociL 

In obedience to which order, we prep^^eda drait 
of an instrument to pass the great s^^ of Gre^ 
Britain, for erecting a court of judicature in Gib- 
raltar, which being laid before their excellencies, 
they were pleased to approve the same,, after soiqe 
few alterations made therein ; after which a com* 
mission passed the great seal, directing and em- 
powering the judge advocate, for the time beii]^, 
together with two merchants within the said town 
of Gibraltar, to be appointed, from time to time, 
by the judge advocate, and any two . of them 
(whereof the judge advocate to be one) to be a 
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court, lo which court full power and authority is 
givetiy td hold plea of, and. to hear and determiiiey 
in a summary way, all pleas of debt, account^ or 
other contracts, trespasses, and all manner of other 
J>ersbtaal plea^ whatsoever, between any person or 
|)ersons whatsoever, residing or being within the 
said'town or precincts, or territories thereof, and to 
give judgnlent and sentence, according to justice 
knd right;- and the niethod of proceeding, and man- 
ner of execution, is thereby prescribed, as, by the 
Mid commission, an entry whereof is made in the 
c6uncil books, to which we beg leave to refer, will 
Appear. 

■ This commission passed in that manner, and 
upon the consideration above-mentioned, is still 
continued in force, and no objection has been 
made before us, as to the substance of it, but only 
as to the persons appointed to be judges, the prin- 
cipal whereof being the judge advocate, and he 
having authority, from time to time, to name the 
two merchants that are to act with him, it is ob- 
jected that this is too great a power to be entrusted 
with a single person, especially with one who is an 
oflScer of the garrison, and subject to the command 
of the military governor, and upon that account the 
more improper ; and, therefore, it has been pro- 
"posed that persons should be expressly appointed 
"by his majesty's commission to be judges, who 
iinderstand the law, and are qualified for tlie regu- 
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lar execution of justice, with oompotent salaries fys, 
their troubie, which may be defrayed by tlje reve- 
nues of the place* 

And we further certify your lordships, that the 
said commission was pas^ at the instance of thei 
said Mr. Hayles, upon a particular occasiQja^ which 
was represented, in a very pressing mapiier, to re? 
quire great dispatch, in order to the recovering of 
certain debts then in danger of being \o%t% apd ^f, 
that reason the judge ^dvoc^te haying been "^po^ 
posed by the lord^ commissicHiers for ^rade |9fi4 
plantations^ and being found to bp the .most profii^ 
person then ready upon the place, the comiiussio]| 
passed in that manner, but we are humbly of opi- 
nion, jthat in case a standing judicature he frecte4 
to have co9tinuance in the said town and territory, 
it o^ay be proper that persons should be expressly 
named judges in the very commission> who m^y be 
more particularly qualified for the administrfLtiox^ 
of civil justice. 

We beg leave to observe to your lordsbips, ^haf; 
though the petition concludes with a prayer only 
{oiv the establishing a court ofciviIjudicature,anda{]^ 
pointing of judges, yet it sets forth that the petiti(mr 
ers are greatly prejudiced in their trade for waatqf 
a form of civil government, and, upon this head, wp 
cannot but take notice to your lordships, th^ ji|t 
has been represented to us that the place is ajt pr^ 
sent wholl}' destitute of any civil government^ aq^ 
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thrvt; the prpperty of the Iart(Js and houses has never 
been ;se|:tled since tjie conquest thereof, in the tioi^ 
of the late queen, buj; reinains precariou?* 

Upon this information \ye have made the besji 
inquiry we could, whether, hy the articles of sur^ 
render, or any treaties, declarations, or other pub- 
lic acts, ratified by the crown of Great Britain, any 
legal provision has been made, or rules giypn for 
that purpose, and have been able to find none^ 
and> therefore, we are humbly of opinion, that as 
a fondamental necessary to any form of civil go^ 
vernment, without which courts of judicature will 
be in a manner useless, and for the quieting of the 
inhabitants in their possessions, some settlement 
ought to be made of the property, in the housjss, and 
lands, within this town, and territories. 

It has also been represented to us, that no laws 
have been given to this place for fixing the nature 
of crimes, and the punishments to be inflicted on 
offenders, but that the §arae are, at present, pu- 
nished by martial law, or, at least, in a way. of 
military discipline* 

' Tliis we apprehend to be a defect, which requires 
a remedy, and that laws should be given, for this 
purpose, and powers to cfvil magistrates to put 
them in execution, in some fixed court of justice. 

In order to citable ourselves the better to lay be- 
fore your lordships heads of a scheme,^ pursuant to 
your lordbhips* order, we thought it not improper 
to inform ourselves ot'v/hat had been done upon 
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the first settlement of Tangier, in the time of king 
Charles the Second, and of hfs majesty's colonies 
and plantations in the West Indies ; and, for that 
purpose, have perused a copy of letters patent 
passed for Tangier, and also have caused to be 
laid before us copies of the commissions which 
were granted for the islands of Jamaica, and the 
Caribbee Islands, upon settlement thereof, which 
are hereunto annexed. 

As to Tangier, the method then taken was thus, 
Viz. by letters patent, dated the 20th April, 166&, 
the to^vn was declared to be a free city, all the in- 
habitants (being christians) were incorporated by 
the name of mayor, aldermen, and commonaltj*, 
with a recorder, and twelve common couneilmen j 

§ 

out of the mayor, recorder, and aldermen, was 
constituted a court of record, for determining civil 
causes, and a court of oyer and terminer for crimi- 
nal matters, with a general jurisdiction (except as 
to persons in actual pay in the garrison). Besides 
which, a particular court is erected for mercantile 
causes 5 and all proceedings were directed to be, 
according to the laws of England, as near as the 
condition of the place and safety of the inhabitants 
would permit. 

The first commission for the government of Ja- 
maica, issued since the restriction, bears date the 
8th February, 18th Car. IL By that the gover- 
nor is directed to take to him u council of twelve 
of the inhabitants, and (amongst other things) 
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power given to him, by the advice of five or more 
of such council, to erect such, and so many, civil 
judicatures, with authority to administer oathSj as 
should be held necessary. 

The commission for the Caribbee Islands, which 
lias been laid before us, bears date the 3d of Jac 
nuary, 18th Car. IL By that commission, the go- 
yernor is to appoint a council of twelve in each 
island, and a general power is given him» with the 
advice of such councils respectively, to appoint all 
forms and ways of government, magistracy, and 
execution of justice, and to erect courts of judir 
cature for all causes, criminal and civil, and to in- 
stitute forms of proceedings ; to appoint judges and ' 
other officers, and to ascertain their respective au« 
tborities and fees : provided that all the constitu- 
tions and establishments, so made, should be trans- 
mitted, to be allowed, or disallowed, by his ma- 
jesty in council. A general assembly is appointed, 
to consist of members to be chosen by each town- 
ship, who are to make laws with the assent of the 
governor. But power is given to the governor, 
with the advice of the respective councils, to make 
laws on emergent occasions, without any assem- 
bly, provided they should be as near the laws of 
England as the nature and constitution of the coun- 
try would admit, and did not charge or take away 
the right of any persons in their freehold, goods, 
and chattels. Power is also given to the governor, 

N 2 
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to'grdht parms of land, unplanteJ, to planters^ 
ntider^Cfertain terms and reservations, and a register 
to b6 k^^t for all conveyances ; besides which, the 
commission descends to other particulars, which 
Wi^'ebAC'etve not to be material to be stated to your 

^'"^Syth^se in&taftces itf ajipears, that sometimes 
we^crBvvtt^Hais? tfiotigHt fit, by particular express 
^fbvftibnl^^iiridfer thfe great^seal,^t6 create and form 
tffe'^^erkl parts of'the cbftstituftdri of a new go- 
VSttilS^rtf- irfd'- art 'other ffmes'lmi' bnJy granted 
'geiilrai ^owieVs^* fo the* governor ia franie stich'a 
:<iBii^iiltiKotl'dPh'e^^otiia^t^^^^ with the advfce 

' iit& c]5itettl;*i}btf4!kiiig of i Certain" nnmber of the 
^ti1i^ltttnfe,^% riiigVit be supposed to be most c'a« 
^psibfi^^b? judging w-hat'the fc^ondiiion of the country 
Wq\itret},'2ktld'this subject to the approbation or 
iJisallowatiteof thed'owh; but Mhicb of these two 
iftetho^sis 4ittest'to be followed: in this case, de- 
';^'tids Tiport- the particular fcircamstances of the 
place, of which, we appreljend, we have not ob- 
tain^d suflicierit information to enable us to make 
any certa;in jiidgment ; but if there be about one 
tbo^us^nd femilies in tlie towp, as is represented in 
Mr* Godfrey's pdper, and amongst those about 
two buridred of his mnjesty's subjects, as in Mr. 
Hayles*s paper (which lie explains to us to mean 
British and Irish), we beg leave to submit it to 
yotir lordships, whether, upon that consideration,, 
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a constitution framed strictly according to the 
forms of the common Jaw of England, may te c6n- 
venient or {practicable. 

As to the settlement of property, we appretiencl 
that may be done by virtue of powers to be given 
by his majesty to the governor, for making grants 
of such houses and lands, whereof the property 
clearly remains in the crown (under fit regula- 
tions), and also for confirming the titles of others, 
by some general declaration, in such manner as 
shall be thought proper. 

We beg leave to lay these matters before your 
lordships for your consideration, because we find 
the recitals of the petition lead thereto, and some 
of them may be necessary to receive a determina- 
tion before any court of judicature whatsoever can 
have its due effect ; but the prayer of the said, pe- 
tition, and j'our lordships* commands to us, going 
no further than to prepare a draft, or proper heads, 
for establishing a court of civil judicature, and the 
objection made before u» to the court already. esta- 
blished being only with regard to the persons 
thereby appointed judges, we are humbly of opi- 
nion, that if proper persons are expressly nomi- 
nated judges by his majesty, in the commission 
itself (as is above mentioned), the present form 
may, in the other parts thereof, not be improper. 

December 14, 1722, Kob, Raymond. 

. Phil. Youke. 
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(2.) The opinion of the attorney-general Northet/^ 
that the queen might establish a court of equity in 
Massachusets Bay. 

Extract from the charter of Massachusets Bay, 
and Mr. Attorney-general's report upon a clause 
in the charter of the Massachusets Bay, relating to 
the establishing of courts. 

" And we do of our further grace, certain know- 
ledge, andjmere motion, grant, establish, and or- 
dain, for us, our heirs, and successors, that the great 
and genera] court or assembly of our said province 
or territory for the time being, convened as afore- 
said, shall for ever have full power and authority to 
erect and constitute judicatories, and courts of re- 
cord, or other courts, to be held in the name of us, 
our heirs, and successors, for the hearing, trying, 
and determining of all manner of crimes, offences, 
pleas, processes, plaints, actions, matters, causes, 
and things whatsoever, arising or happening within 
our said province or 'territory, or between persons 
inhabiting or residing there, whether the same be 
criminal or civil, and whether the said crimes be 
capital or not capital, and whether the said pleas 
be real, personal, or mixed, and ^or awarding and 
making out of execution thereupon : to which 
courts and judicatories, we do hereby, for us, our 
heirs, and successors, give and grant full power and 
authority, from time to time, to administer oaths 
for the better discovery of truth, in any matter \x^ 
controversy, or depending before them." 
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On consideration of this clause^ if there be no 
other clauses that exclude the power of the crown,- 
I am of opinion her majesty may, by her preroga- 
tire, erect a court of equity in the said province,' 
as by her royal authority they are erected in other 
her majesty's plantations, and it seems to me that 
the general assembly there cannot, by virtue of 
this clause, erect a court of equity, 

Jprii 2 1 j 1 703-4. Ed w. Northet. 

(3.) Mr. West's opinion on the king's right to 
establish a new office of law at Barbadoes. 

To the right honorable the lords commissioners 
of trade and plantations* 

My lords. * 

In obedience to your lordships' commands, li • 
have perused, and considered, the following acts 
of assembly, made and passed in the island of Bar- 
badoes ; and, as to the first act, intitled, " an act to" 
empower the governor or commander-in-chief for 
the time being, and council, i;o commute the value 
of powder, arms, and ammunition, or other stores, 
that are or shall be found wanting in the account? 
of store-keepers of the maga2ines in this island,'and. 
to reduce theisame into money,''Iam of op>nion,tHat 
it is not propier to be passed into law. Upon occai^ 
sion of this act, I have been attended by Mr. Tryon, 
who appeared as a solicitor against its being con- 
firmed, and also by the agents for the island in de- 
fence of iu And, as to the subject matter of the 
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act, viz. the commuting the value of powder, 
arms, and ammunition, for ready money, I sub- 
mit that to your lordships* judgment, upon consi- 
deration of the annexed reason^, both for and 
against it, that were left with me, by the above- 
mentioned solicitor and agents. . : 

And as to the other part of the act, which relates 
to the proceedings against Mr. Peers, late one 
of the store-keepers for tlie island of Barbadoes, as 
there is a petition, now depending in the privy 
council, on the belialf of the said Mr. Peers, or his 
representative, against the said bill, upon which 
their lordships have not, as yet, come to any deter- 
mination, I beh'eve your Iprdships will not ex- 
pect any opinion from me on that part of the bill. 

But then as to another part of the bill, which 
confirms, the- process executed by the marshal of 
the committee of acqounts, I am of opinion, that 
it iscoptrary to the king's prerogg.tive, inasmuch 
as th.e committee do thereby pretend to establish 
a new officer of justice, and such an plTicer as no. 
committee of our hou^e of cQmmona at home, ever 
yet pretended to appoint, 

.The second act is intitled, '* an. act for the better 
ordering and regulating the proceedings of his ma- 
j.esty*5 court of common pleas, within this island." 
Upon occasion of which act, I have likewise been at- 
tended by the solicitors against its being passed, and 
l.beg lefive to annex to my report, a copy of such re*- 



Prerogative abrond.] Eminent Lawyers. 185 

sons against, and objections to, the act, as they 
thought fit to leave with me, upon this occasion ; and, 
as to the subject matter of ihe act, I am humbly of 
opinion, that it is not proper to be passed, though, 
at the same time, the intention of this law seems. 
to me, not onlyto be very reasonable, but very fit 
to be passed some time or other,, when drawn into 
proper form; for, if a special verdict be not found 
in any case, where either party thinks himself ag- 
grieved by the judgment, it is exceeding difiicull, 
if not impossible, to have a remedy, by appeal,, to 
the council at home, since, without a special ver- 
dict, the whole of the case can never fully appear, 
Jf, therefore; they had confined the obligation 
they put their judges under, of directing a special 
verdict when desired, to such causes only, where 
the value of the thing in question was equal tQ 
what, by liis majesty's instructions, they are at 
liberty to. appeal home for, I should have thought 
the act w^ll calculated to render the remedy the 
subject there has against any erroneous judgment, 
by appealing to the privy council, more easy and 
practicable, and also to make the dependence of 
those people still close to our government at home. 
But the obliging all judges to direct a special ver- 
dict, without any reason assigned, upon the bare 
request of the partj-, and that in cases of never so 
small a value, is certainly putting it in the power 
of the debtor, most unicasonably to delay hi^ ere- 
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ditor, in the recovery of just debts. But the pe- 
nalty inflicted upon judges, who deny, or neglect 
to direct, a special verdict, when desired, by 
making them, besides an incapacity, liable to the 
damages sustained by the party, and those to be 
recovered before any justice pf peace, as in case of 
servants wages, is so absurd, that I believe your 
lordships will not think it proper to be passed into 
Jaw. 

As to the several acts following, viz, *^ a supple- 
mental act to the act to enable and empower the 
treasurer, to pay unto Dr. Home, the arrears due 
to him, on account of the French prisoners, durii^g 
the late war;" " an act for enlarging the time for 
sale of effects attached for parish dues in arrear;'^ 
•* an act to impower the treasurer to defray the ex- 
pences of the late grand sessions, held for the body 
of this island, the 9th, 10th, 11th, and 12th, of De- 
cember, 1718;'* '^ an act for abrogating the oath, 
appointed by an act of this island, to be taken by 
attornies employed to draw up special verdicts, and 
appointing another oath instead thereof;** ** an 
act for the encouragement of William Masset in 
his new projection of making worms, and altering 
stillheads, for the better improvement of distilla* 
lion :*^ I have no objection to their being passed 
into law. 

Jiaie is, 1720. Rich. West. 

(4.) The opinion of the attorney, and solkitor-ge- 
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neral^ Rydcr^ and Murray, on the king's right of 
eitablislmig a gaoernmtnt in Georgia^ upon the sur-^ 
render of' the trustees. 

To the right hon. the lords commissioners for 
frade and plantations. 

May it please your lordships. 

In pursuance of your lordships' desire, signified 
to us in Mr. Hill's letter of the l7th inst., setting 
forth, that the lords of the committee of council for 
plantation affairs, had referred to your lordships, a 
memorial of the trustees, for establishing the colony 
of Georgia, with directions to propose a draft of 
what your lordships should think most advisable to 
be done, in order to obviate the difficulties thereia 
suggested, a copy of which memorial your lordships 
had directed to be inclosed, for our opinion, in what 
manner the present magistrates, and other officers', 
appointed by the trustees, for the administration of 
justice and execution of government, can, upon the 
surrrender of the charter, be impowered to act in 
their respective employments, till a new administra- 
tion of government shall be settled : we have taken 
the said memorial into consideration, and are of 
opinion, that if the surrender of the charter, by the 
trustees, cannot be postponed, and the present go- 
ternment there kept up, till a new method of admi* 
nistering the new government can be settled, (which 
seems most advisable) the proper way for authorising 
the present magistrates, and officers, to continue in 
the exercise of their respective offices, in the mean 
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time, will be, for his majesty to isgue a proclama- 
lion for that purpose, und§*r the ^reat seal of Greit 
Britain, to be published in Georgia. 
. I'cbruary 23th, noi. , . D. Ryder. 

W. Murray., 
(5.) Mr. Fane's opinion^ on the king's power of 
calling an assembly ^ in New York. 

To the right hop. .the lords commissioners foif 
trade and plantations. 
My lords. 
In obedience to your lordships* commands, signi- 
fied to me by Mr. Hill, I have considered an aq>;, 

« 

passed in New York, intitled, " an act for the fre- 
quent elections of representatives, to serve in ge- 
neral assembly, and for the frequent calling, and 
meeting, of the general assembly, so elected /* 
which enacts, that the general assembly of this 
CQlony shall be held once a year, at least, at New 
Yfork, unless the governor, with the advice of a 
majority of the counsel, (which is to consist of five,) 
sball, under the seal of the colony, appoint another 
place. It: further enacts, that in six luontlis after 
the dissolution, or determination, of every assem- 
bly, new writs are to be issued, for electing a new 
assembly, which is to be held once a year, and 
every future assembly is to have continuance for 
tliree years only, to be accounted from the day of 
their meeting, and there Js a clause to d.etermine 
the present assembly on the 15th June 17-39, un- 
less ihc feoveruor, for the. time btiugi shall dissolve 
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it sooner. I beg leave to observe to your lordships, 
that I think this act is a very high infringement 
upon the prerogative of the crown ; for it take^ 
away that undoubted right, which the cro(\'n has 
always exercised, of calling, and continuing, the 
assembly of the colony, at such times, and as 
long, as it was thougUt necessary for the pub- 
lic semce,* and therefore, when such a material 
innovation is attempted, there ought to be some 
very strong and cogent reasons, to induce your 
lordships to consent to it. For my part, I have 
heard none, and therefore am humbly of opinion, 
that it ought to be repealed. 

Jalv 20/ A, 1 738. Fran, Fanie. 

(6.) The opinion of chief-justice Morris ^ in New 
^Jersey y on the king's power of mercy. 
' The act of general pardon, now under our con- 
sideration, I think consi^'ts of two parts : the one is^ 
to pardon all those persons, who have been con- 
cerned in, or are guilty of, any of the late riots, or 
insurrections, in this province ; the other is, to stop 
and suspend all process, and proceeding, against 
those persons, v. |]o are already indicted for high 
treason, or such as mny hereafter be accused of 
that crime, until, and to the intent, his majesty's 
pleasure may be known. 

I look upon this to be a matter of very great im- 
portance, perhaps the greatest that ever yet was 
under the consideration of the council of New Jer- 
sey, and therefore wish that things had been so 
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managed^ as to have brought this affair before us 
earlier in the sessions, that we might have had 
the greater time to weigh and cpnsider, what wa^ 
proper to be done; however, I shall deliver my 
opinion, and advice, upon the matter, in as clear a 
manner, as the shortness of the*time> and my abili- 
ties, will permit. 

I am clearly of opinion, that by his majesty's 
commission to his excellency, under the great se^ 
of Great Britain, his excellency has full power,,and 
authority, to extend his majesty's mercy, by a ge- 
neral pardon, to all those that have been conoerned 
in the late riots and insurrections, within this 
colony : provided the crimes, of which they stand 
accused, do not amount to high treason, or murder, 
these being the only crimes excepted, in that 
clause of the royal commission, which gives power 
to extend his majesty's mercy. 

But I do not think it, by any means, prudent, or 
advisable, in his excellency, to use the powers so 
given, in the manner proposed by the general par* 
don, before us, till the legislature, now sitting, have 
made provision effectually to strengthen the hands 
of his majesty's government, so as to enable them 
to protect the persons, and estates, of the people of 
the province, and to carry into execution the laws 
of the land. When that is done, in a manner sar 
tisfactory to the government, then, and not before^ 
I humbly conceive, it will be prudent and. advisa- 
ble in his excellency, to grant and extend his ma- 
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jesty's gracious mercy, to the persons concerned in 
the said late riots, which will then, in my opinion^ 
tend very much to restoring the peace of the pro- 
vince, as most of the persons concerned are an ig- 
norant people, encouraged, and set on,, by some 
artful and designing men. 

As to the second part of the act of general par- 
don, I must declare it as my judgment and opinion, 
that neither by his majesty's commission, nor by 
the article of the royal instructions, now communi- 
cated, has his excellency any power, or authority, 
to suspend the process, or stop the proceedings, in 
cases of high treason. The powers of pardoning, 
given by the commission, are full, as to all crimes, 
but treason and murder,^ which being expressly, 
reserved and excepted, no construction, in my 
opinion, can possibly extend the words, so as to give 
power to suspend, or stop, the proceedings in those 
cases, which will, in effect, be pardoning, as the 
parties are (and, it is intended, shall remain) at full 
liberty, and may remove themselves, and their 
effects, to another part of the world, long before 
his majesty's pleasure can be known. 

As to the instruction now communicated, it is 
certainly a very good one, and, among many others, 
shews his majesty's great care, and paternal affec- 
tion, for these, his remote dominions; but I think 
there is nothing contained in it, that can be' con- 
strued, to give a power to do what is no^ pro^ 
posed« 



19? Opinions^ (f ,- . p/jtheKin^* 

Tlie material words are, " and if any thiog shall 
happen, that may be of advantage and security io 
our said province, which is not herein, or by our 
commission to you, provided for^ we do hereby al^ 
low unto you, with the advice and consent of our 
council, to take order, for the present, tUerein, &c*" 

This instruction seems to me justly calculated to 
empower the governor to act for the advantage, 
and security, of the province, in extraordinary cases^ 
wherein the commission and instruction are silent; 
but in my humble opipion, was never intended, nor 
,can it be construed, to extend to things expressly 
provided for by the commission, which the powers 
of pardoning and reprieving are, so f;ir as his ma- 
jesty iutended they should be used : and as the 
powers of pardoning treason is there expressly re- 
served, and excepted, I cannot think the general 
words^in the instruction, were intended to give a 
powjer contradictory to the commission. And I 
conceive, that as i\\^ king's instructions receive their 
greatest force from the commission under the great 
«eal, so the granting tlie susjiension, proposed under 
the powers given by that instruction* will be doing 
qn act, by virtue of the roycil commission, which 
that very commission prohibits and concepts ^. in tx* 
press words. 

Having declared my sentiments, that his excel- 
Icncy has no power by his commission, or instruc- 
tions, to grant the suspension proposed, it will b^ 
needless to enter far into the consideration of the 
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legality, of tying up the bands of the courts of law, 
in iucb cases, which ^ems to me to:b^.9toppitig the 
•ordinary course of the laws^ and exercisiQg little 
less than a dispensing power, not;.warrante(} by the 
constitution. 

How far it will be prudent, and advisableiin his 
.excellency to grant the suspension proposed, ffM 
^had power, is next to be considered, and greatly de- 
.pends upon the state and circumstances of the 
province, which is very well known to every one, 
here present, and therefore need not be mun- 
itioned. But certain it i£f, that things would never 
•ha«re gone the lengths they had done, if the legis- 
lature had inter posed, when : this rebellion was 
young, and before it bad come to its maturity^ nor 
need it now continue longer, if they will esert 
:th.emselv^s, in support of his majesty's authority, 
^n4 the lawsofthelaod. 

In my humble opinion, the province i3 not in 
such circumstances, as to make it prudent^ : oc ad*» 
yisable, ia the government, to stretch their power 
in favour of a few people, who have thrown off 
their idlegiance; there is power and strength 
^PP'ugh in the province, to put the. laws iaexecu*^ 
tion ; his excellency, with the council, a)(^d aa^emr 
bly, can, if they wil[, presently put a stop to those 
disorders, and were they once inqliued, fhese.dmng 
people vi(ould presi^ntly sneak in1;o their hidiiig- 
places, and not venture to shew themselves in op-> 
jKxsitipn to the government. But while we^want 

o 
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inclinationi and while tli^se people k^ovir what we 
do> all the mild measures proposed will be ineffec- 
tual^ and only tend to bring the government into 
greater contempt. 

Had these daring disturbers not been counte- 
nanced by some men of note^ had they not depend- 
ed upon the support and protection of people much 
above themselves, they never would have ^ent^red^ 
thus^ to have flown in the face of bis majesty's go- 
vernment, and to have thrown off their allegianct> 
Had they laboured under any injustice, or oppres- 
sion, they have had full liberty, and have laid 
their complaints before the assembly, too many 
of whom want not inclinations in their favour ; and 
as they have been fully heard, and no one instance 
of oppression, or injustice, made out, even to the 
satisfaction of the assembly, it xnust be presumed 
their complaints are only claniour^ designed to draw 
in weak and unwary people, to join them in their 
unlawful practices. 

R. Hf Moaait. 

III. How far thelcing's subjects, who emigrate, 
carry with them the law of England : Firsts The 
pominon litw j Second^ The statute law. 

Rretn As to the common law. 

(1.) Mr. Wtst^s opinion on this stfijeftj^ nt 

The common law of England^ is the comm<m 

^.,. .».. .. V^. ^, ■ ■ ..It,-.. 
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law of the plantations, and all statutes in affirm- 
ance of the common law, passed in England, an^ 
tecedent to the settlement of a colony, are in 
force in that colony, unless there is some private 
act to the contrary, though no statutes, made since 
those settlements, are there in force, unless the co- 
lonies are particularly mentioned. Let an En- 
glishman go where he will, he carries as much 
of law and liberty with him, as the nature of things 
will bear. 

(2.) The opinion of the attorney ^ and solicitor-ge" 
neraly Pratt j and Yorke, that the hinges subjects 
carry with them the common law, wherever they may 
form settlements. 

In respect to such places as have been, or shall 
be, acquired by treaty, or grant, from any of the 
Indian princes, or governments, your majesty's let- 
ters patent are not necessary ; the property of the 
soil vesting in the grantees, by the Indian grants, 
subject only to your majesty's right of sovereignty 
over the settlements, as English settlements, and 
over the inhabitants, as English subjects, who carry 
with them your majesty*s laws, wherever they form 
colonies, and receive your majesty's protection^ 
by virtue of your royal charters. 

C. PftATT. 
C. Y0BKE« 

(9.) Mr. Fane's opinion, hxmfar subjects can be 
detained in custody, on a charge of piracy. 

o 9 
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To the right hon. the lords cominissioniers of 
trade and plantations. 
My lords. 

In obedience to your lordships' commandis, sig? 
nified to me by Mr, Popple's letter of the 3d of 
May last, whereby your lordships are pleased to 
desire my opinion, in point of law, how far Mr. 
Worsley, governor of Barbadoes, can be justified 
in detaining two persons in custody^ upon that 
island, upon suspicion of piracy, supposed to be 
committed on the Portuguese factory, at C^pe 
Lopez : I have considered of the mattersvto nie re- 
ferred, and am humbly of opinion, that Mr. Wors- 
ley cannot justify, the detaining the persons any 
longer in custody, upon suspicion, without bring- 
ing them to a trial, and which he says, in his letter 
to your lordships, he declines doing, because he is 
apprehensive, that for want of evidence, they. will 
be acquitted, therefore I think they ought to be re- 
leased ; but it ms^y be proper for Mr. Worsley, if the 
suspicions are very strong against them, not to dis- 
charge them, till such time as they have! given se«> 
curity for their appearance, to answer any matters, 
.that may hereafter^ in a reasonable time/be charged 
upon them. 

Jufy 14, 1726. FiiAN. Fane. 

Second. As to the extension of the statute law. 
( 1 .) The attorney-general Yorkers opiniony on this 
subject, in 17S9* 
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Quare. — ^Whether such general statutes of Eng- - 
land»as hare been made, since the dateof thie char^* 
ter of Maryland, and wherein no mention is made of 
the plantations, and not restrained by words of local » 
limitation, are, or are not, in force without being, 
introduced. there by a particular act pf their own?. > 

I am of opinion, that such general statute . ^ 

have been made^ since the settlement of Maryland> 
and ve not, * by, express lyords, locatedi either to, 
the plantations in general, or to tlie.provip^ in. 
particular, are not in force tl^erj^, unle^ th^ h^ve, 
been introduced, and declared Xo ^^ la.vv$9 by sojpae 
acts of assembly of the. prOtYince,.or'have beea 
received; there by long uninterrupted usage, or 
practice, which may import a tacit consent of the 
lord proprietor, and the people of the colony, that 
they should have the force of a law there» , 

March 9, 17^9' P. York t. 

By Stat. 25 Geo. IL ch. 6. s. 10. it appears, that 
the legislatare considered usage, as sufficient to 
have. extended an act of parliament to the colonies.- 

(2.) The 4^inion of ihe attorney and solicitor, 
Henley, andYorke^ that tlie subjects emigrating^ do 
carry with them the statute law, in 1757 • 
My lords. 

In obedience to your lordships' commands, sig- 
nified to u sby Mr. Pownal, by letter, dated April 
1st, 1757, accompanied with an inclosed letter and 
papers, which he had received from Jonathan Bel- 
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cher, esq«> chief justice of his majesty's colony of 
Nova Scotia^ relating to tlie case of two persons 
cOn^oted^ in the courts tbere^ of counterfeiting and 
uttering Spanish dollars ahd pistereens, and requiring 
ti^r<}pinion5 in point o^ law^ thereon : we have taken 
the^aid ktter and papers into our consideration^ ajid 
find that the qu^tion^ upoh Which the cade of those 
twd persons convicted of high treason depends^ is 
thisy Whi^h^r th^ act of pariia&idnt^ list Man di« 6» 
itotitled isbh act, thut the counterfeiting of firtrmnge 
Coins (bding current within this realm)| the queen's 
i^gn manual, or privy se£tl> to be adjudged treason, 
ektehds to Nova Scotia, and is in force there, with 
respect to the counterfeiting Spanish dollars and 
pistereei^s> in the said province. 

And We are <(tf opinion j lst« that it dotfaiK>t ; for 
that the act is expressly resti^ned to the counteiv 
feiting of foreign coin, current witllin this realm, of 
which Nova Scotia is no part* 

SecoiKlIy, we are of opinion, that the proposi^ 
tion adopted by the judges there, thfeit the inhabit- 
ants of the ccdonies carry with them thi siaiutt 
ktws of this realm, is not true, as a general propo*- 
sition, but depends upon eircmnstafices, l&e eflfoct 
of their charter, usage, and acts of their legislature ; 
and it Would be both inconvenient, and dangerous, 
to take it in so kirgeau extent. 

And thirdly, we are of opmion^ that the offence 
caii only be considered as a higb imisdemeanor, «n* 
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less there are any provisions in any charter^ grant* 
ed to that province, which make it a greater of- 
fence^r to which we are entirely strangers* 

Mittf 18, 1757. R. Henjley. 

C. YORKS. 

(S.) JTie opinion of the adoocate, the attorney, and 
soUfitOTy Hay^ Yorke^ and Norton^ on the same sub* 
Ject, i» 1769. 

. Qt/uerc^Does the act of the 28th Hen. VIII. 
cb. 15. intitledi for pirates (being passed before th» 
establishment erf* any of the British colonies) extend 
to the sard colonies ; and if it does^ holv are the re* 
gulations, therein set down^ to be executed f 
. Answer. — ^We are of opinion, that the stat.' S8 
Hen. VIIL does extend to the case of murder, 
T^ommitted any where on the high seas ; and conse- 
quently that a commission might issue on the pre- 
sent case, into any county, within the realm of 
England, to try the offenders^ who might be brought 
over for that purpose, and the witnesses examined, 
and jiu*y sworn before such commissioners, unless 
that mode of trial should be deemed inconvenient. 

Chuere. — Does the act of the II th and ISth 
Will. IIL ch. 7. intitled an act for the effectual 
suppression of piracy, or the 7th seq. of Geo. I. ch. 
11. intitled an act for further preventing burglary, 
contain sufficient authority for the trial and punish- 
ment of persons upon the sea or waters, within the 
Admiralty jurisdiction, in the plantations? 
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Answer. -^W e ^re df opihion, that neither of the 
acts of parliament^ mentioned in this qUdtrCy w^ 
intended to affect the case of ntiurders ; th^y relate 
merely to such felonies, as are equal,' or inferior, to 
the spebies particularly expressed. 

G, Hat.' 
V March 4, 1762. G' YoRtE. 

F, Norton. 
* {4.) 'The opimori of the attorney and solicit9f^e* 

Utrdl, tk Grey 9 and-Willes, on tkc^xterision if acts 

' ^ ,•,-• • .... 

if parliament to the cobnies, when they isre mention* 
ei, 'generally^ as domimohs of the crown^ in 176?. 
May it please your lordships. 
-In oTbedienceto your lordships' commajids, sig- 
nified to us by Mr. Pownal's letter of die 1 2th of 
June, that we would take into our consideratidn an 
act bf parliament, passed in the 12th of queen Ann. 
Stat. S. ch; 18. intitled an act for the preserving of 
all such sliips and goods, which shall happen to be 
forced oh sh«^re upon the coasts of this kingdom, or 
anybther qfher majesty^ s dominions ; also one other 
act of parliament^ passed the 4ikh of Geo. I. ch. i^« 
intitled an act for enforcing^ and making perpetual, 
an act of the 12th year of her late majesty, intitled 
an dct for preserving all such ships, and goods 
thereof, as shall happen to be forced on shore, or 
stranded upon the coasts of this kingdom, or any 
other qf his nfqjesty*s dominions^ emd for inflicting 
the punishment of death ou such as shall wilfully 
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Imm and destroy ships ; and that we would give our 
opinion^ whether the said acts do extend to, and 
are in force in^ his majesty's colonies and plantations 
in Ami^rica : we have taken the same into our con* 
sideration, and are of opinion, that as the title of the 
act c^the I2th of Ann. stat. 2. ch. 18. expressly im* 
ports to be an act for preserving ships and goods 
forfaed on shore, or stranded upon the coasts of this 
kingdom^ or any other qfhermq;esty*s dominwns, ind 
the enacting part has words -extending to her majes* 
ty's dominions in generalythe said act of the I'Sth of 
Ann. extends to, and is in force in, his majei^s 
colonies and plantations in America, not withstand- 
ing the special promuIgationL of the law ; and some 
other provisions in it are iappiicable only. to this 
kingdom. . 

We are likewise of opinion, that so much of 
the act of 4th Geo. I. ch. 1^. as declares the l^h 
of Ann. to beperpetual^ extends to America. But 
the third clause of that act, which introduces a new 
crime, by a provision altogejther independent of the 
former part of the act, and made to render an act 
of the 1st of Ann. more effectual, we are inclined to 
think, does not extend to his majesty's colonies and 
plantations in America, that clause being express- 
ed in general terms, without any reference to the 
colonies ; and the 1 1th of Geo. I. ch. 29* s- 7* 
which directs the mode of prosecution of those of* 
fences, when committed within the . body of any 
county of this realm, or upon the high seas, making 
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no mention of the manner of trial, if such offences 
lliould be committed^ ill ^ay of his maj^sly'g 
plantations, or colonies^ in America* 
June 2$, n&l. W. DB Grky. 

(.5.) The opinion of the attormy and solkUinf-ger 
nerai, Raymond^ andYorke^hawfarthe statute i^^ 
monopolies extends to the colonies. 

To the right honorable the lords commissioners 
for trade and plantations. 

In obedience to your lordships' commaiKbi sig* 
nified to us by Mr« Popple^ by his letter^ dated the 
24th of June lasty whereby he acquaints us, that his 
majesty having been pleased to vefer to your lord* 
ships the petition of Mr. Shard, and others, for a 
patent, for the sole curing of sturgeon in America, 
and importing the same into this kingdom ; and 
your lordships being desirous to ha:ire the same eU 
fectually carried on> without being made a stock- 
jobbing business, were pleased to require our opi* 
nion, inwhatmannera patent may be granted them. 
To answer what your lordships propose, in that 
point, we have consideried of the matter thereby 
referred to us, and are of opinion^ that if such a pa- 
tent, as is prayed by the petitioner, might be grant* 
ed by law, the making it a stockjobbing business 
may be prevented,^ by inserting a clause therein fi:>r 
that purpose ; but, upon the case, as stated to us, 
we apprehend, that the art pretended to* by the pe* 
tiiicAer, does not appear to be a new invention, of 
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which the sole use is grantable ; besides that, we 
are very doubtful upon consideration of the statute 
of the 31st! of Jac. I. c. 3. whether the preroga- 
tive of the crown, for making grants of this nature, 
exclusive of other persons, extemds to the planta- 
tions. 

July 18, 1720. RoBT. Raymond. 

Phil. Yorke* 

(6.) The opinion of the aitoriiey^general Yorke, in 
1 727> hem far statutes eMend to the Isle of Man. 

I am of opinion, that no officer of the customs 
can, byyirtue of any deputation from the commis- 
sioners of the customs, in Great Britain, make a 
seizure in the Isle of Man ; because, as I take it, 
their commission doth tkoi extend to that island ; 
but I conceive that the clause in the act 7 Geo. I. 
upon which this question arises, gives power to any 
person whatsoever to seize goods imported into the 
Isle of Man, contrary to the provision of that act ; 
and that those general words are not restrained, as 
they are in £ngland, by tlie operation of the act of 
frauds, 14 Car. 11. c« 1 L s. 15. which directs seizures 
to be made by the officers of the customs only, 
ibr that clause extends only te England, Wales, and 
Berwick«uponL-Tweed i th^efore I think officers, so 
deputed, may make seizures in the Isle of Man for 
importations, contrary to the act 7® Georgii, and 
prosecute the same to condemnation, in the proper 
court there^ but tliis must be done, not by virtue, of 
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their deputations, but as common persons, by force 
of the act of parliament. 

August iSf 1727. P, YORKB.' 

(7.) The opinion of the attorney and solicitor^ 
general, Yorke, and IVearg, on th(r extension ofth% 
laws of England to the colonies y and on other analo- 
gous topics of la:tJO *. 

To the right honorable the lords commissioners 
of trade and plantations. 

May it please your lordships. - 

In obedience to your lordships* commands, sig- 

» 

nified to us by Mr. Popple, by his letter dated tlie 
4th of February last, transmitting to iJs the amiexed 
copy of an order of their excellencies the late lords 
justices made in council, and requiring onr opinion 
upon the matters therein referred to your lord- 
ships, we hav^ cbnsrdered the said order, whiqh 
contains in substance, tliat your lordships should 
consider what lawsj now in force in the island of 
Jamaica, will expire the 1st of October, 1724, and 
wiiat laws will remain in force after that time ; and 
that your lordships should also consider, upon 
what foot the government of that island will stand 
after the said 1st of October, 1724, and under 
what circumstances the ^^hsd^itants thereof will re- 

♦ By a clause in the Mutiny Act, 6^ Geo. IIL crimes com- 
mitted in the upper country of Canada were made triable, in the 
Canadian courts of justice ; and, in 1773» one Du6, who had 
murdered his master, at Detroit, was thus tried^ found guHty, • 
and executed 
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Inain, in relation to their dependence upon the au- 
thority of the crown; and that your lordships would 
take the opinion of his majesty's attorney and 
solicitor-general thereupon, and report afullstatp 
thereof to their excellencies in council. 

And we humbly certify your lordships, that the 
several points mentioned in the said order, depend- 
ing upon the constitution of the island of Jamaica, 
and the several alterations it has undergone, since 
the conquest thereof, from the crown of Spain, in 
the year 1655, we have found it necessary to in- 
quire into a great variety of /acts, which could only 
appear by the books and memorials preserved in 
your kyrdships" office; and in order to our informa- 
tion therein^ your lordships' secretary did, at our 
request^, lay before us several original books, and 
copies and extracts out of other books and papers, 
by the kssistance whereof we have endeavoured to 
form some judgment upon the subject matter of 
the said reference ; but by reason of the many de- 
fects, which were in the first settlement of this 
colony, and the contentions, which have been kept 
on foot ever since, between the respective governors 
and assemblies of the people, we find many things 
of nojlittje consequence left in great uncertainty, at 
this day ; and in several instances it is very diffi- 
. cult to learn what ^vas the real transaction, by 
^reason of the imperfect accounts, which have been 
aometimes transmitted hither. 

T|ie point* specified in the said order of the l^ite 
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lord justices, whereupon your lordships have beea 
pleased to require our opinion, are three, viz. 

What laws, now in force in Jamaica, will expire 
on the 1st day of October, 1724 ? 

What laws will remain in force after that time ? 

Upon what foot the government of that island 
will continue after that time, particularly in rela^- 
tion to its dependence upon the authority of the 
crown of Great Britain ? 

As to the laws of the island, they appear to have 
been made in different manners, and under differ- 
ent powers, at several periods of time; and be- 
cause in considering them, some facts will occur, 
which may be found to be material, with relation to 
the third point referred to us, we beg leave to state 
the case, as to this head, more fully to your lord- 
ships. 

The first* commission of a governor of this island, 
which has been laid before us, was granted to colo- 
nel Edward lyOiley, bearing date the 8th day of 
February, l660, whereby he was empowered to do 
^nd execute all things appertaining to the office of 
governor, which might tend to the defence and 
good government of the island, according to such 
powers as were given him by his commission and 
instructions, and according to such good and rea- 
sonable customs and constitutions as were exer- 
cised and settled in his majesty's other plantations, 
or such as should, upon mature advice end con- 
s^deration, be held necessary and proper, for the 



csfvy Ettg. Lam.) Eminent Idmytrs. SO? 

gock] goveniinent and security of the island, pro* 
vided they were not repugnant to the laws of Eng- 
\txA\ bat no reservation is made, or direction 
given, for the transmitting any acts, or orders, to 
be made by him in the island, to be confirmed by 
the king. 

For the better administration of justice^ and ma« 
nagement of affairs, he was directed to take to him 
a council of twelve persons, to consist of the secre- 
tary of the island, and eleven persons to be elected 
indifferently by as many of the officers of the army, 
planters, and inhabitants, as by his best and most 
^ual contrivance might be admitted thereunto. 

With the advice of this council, or any five of 
them, the governor was empowered to erect and 
constitute civil judicatures, with power to admini- 
ster an oath, and to do and execute all and every 
such further act and acts as might conduce to the 
security of the island, and the people thereof, and 
the honour of the crown. 

By virtne of this commission and instructions, 
several courts of justice were erected, and many 
orders made by the governor aiid council, the style 
whereof is, be it enacted and ordained by the go- 
vernor and council, concluding, given under my 
hand on such a day, and signed by the governor ; 
and several of them are mentioned to have been 
proclaimed in the island. 

Amongst these is an act, or order, for laying an 
iflipost' upon strong liquors imported, vi2. upon 
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every ton of Spanish or French wine, four pounds 
sterling ; .every gallon of brandy, or spirits, six- 
pence ; and every toq of beer, twenty .$hiUings, and 
.after that rate for a smaller or greater ^quantity. 
Remedies are thereby provided for the levying and 
recovering this duty, and penalties inflicted, on 
persons committing frauds therein. 

There is also another act, or order, for laying 
one shilling per ton uppn all ships trading to this 
island. 

Many other ordinances appear to have been 
made in the same manner, for the better govern* 
ment of the island, for regulating ; trade, and re* 
dressing public mischiefs; and some particular acts 
in' the Barbadoes' book (as it. is there expressed) 
are ordered to be in force in Jamaica. 

In many of these ordinances, penalties and for- 
feitures to the king are inflicted ; justices of the 
peace are spoken of as magistrates then in being, 
though we cannot find any general constitution of 
justices of the peace, only an order of the governor 
' add council, appointing all the members of the 
council to be justices of the peace throughout the 
island, and some others appointing particular per- 
sons justices of the peace. 

On the 2d day of July, 1661, the lord Windsor 
was appointed governor, in the room of colonel 
D'Oiley. By his commission and instructions, 
power was given him to appoint and constitute a 
council, to consist of twelve persons, by the adyV;^ 
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of whom^ or any five of them^ he was authorized to 
erect civil jadicatures> and to proceed in all other 
acts of council and government* 

And in his instructions, is this clause^ you shall 
have power^ with the advice of the council^ to call 
asaemhlies together, according to the custom of 
our plantatiotis, to make laws, and, upon eminent 
necessities, to levy monies, as shall be most con- 
duQble to^ (he honour and advantage of our crown, 
and the good and welfare of our subjects : pro« 
vided that they be not repugnant to any of our 
laws of Englaiid, and that such laws shall be in 
force for two years, and no longer, unless they 
shall be approved and ccmfirmed by us. 

This is the first mention that is made of an assem^- 
bly ; but, notwithstanding that, it appears that lord 
Windsor, during his stay in Jamaica, which was 
but shorty made three ordinances, with the advice 
of the council, as much in the form of laws as those 
n^ade by colonel D'Oiley* 

The like was done by sir Charles Littleton, who 
was appointed deputy-governor under his lord- 
ship, and more particularly one ordinance, which 
is intitled, an additional or supplemental act, to an 
act formerly made by the governor and council, 
for the raising* a public revenue out of all strong li** 
quors imported to this island. By this ordinance, 
Qpt only new methods of levying and collecting 
the former duties are provided, but also the like 
duty of four pounds sterling, per ton, is imposed 
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upon all Madeira and Fyall wines, as was, by the* 
former act, upon Spanish and French wines. 

But, on the 2Sd day of October, 1663, sir Charles^ 
Littleton, with the advice of the council, made an 
order for calling an assejubly, to consist of thirty' 
persons, being freeholders, to be fairly and indiffer- 
ently chosen in the several quarters of the island. 

In the same book, in which these acts or orders* 
are contained, and immediately following them, is 
a transcript of a body of acts of assembly, without: 
any title, save; the word Jamaica, and. the letters' 
S. C. L. at the top. of the first page, which we ap- 
prehend to stand for sir Charles Littleton : these,, 
we conceive, to be the acts of this first assembly* ; 

Amongst these acts there is a very remarkable 
one, intitled, *^ an act for confirming divers acts' 
of the governor and council of this island, and 
repealing all other acts and ordinances," in which, 
some, particular acts, or orders, are expressly con- 
firmed and ordained to be of as full force as if they, 
had been enacted by the governor and council, 
with the consent of the assembly; all other acts' 
and ordinances made by governors and councils 
only are declared to be utterly void. But a clause^ 
is inserted for indemnifying all officers and other 
persons who acted under them, for acts done be-i 
fore that time. ' ■ i 

We have been the .more particular in stating: 
these facts, because from them it appears, that it 
lyas.insisted upon by the people of the island, atj 

•1 
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that time, that the acts, or ordinances, of the nature 
of the laws, which had been formerly made by the 
governors and council only, were not binding 
laws, but void in themselves, for want of the con« 
sent of the representatives of the people, met in an 
assembly. 

Agreeably to this opinion, a new act was m$ide 
for establisiiing courts of judicature, and also a new 
revenue act, whereby duties were laid upon strong 
liquors imported, varying only in one or two par* 
ticulars from the former dutie$» 

But though these acts passed in the island, they 
do not .appear to have been approved by king 
Charles the Second, and, consequently, could con- 
tinue in force only for two years,. 

The 15 th day of February, 1663, sir Thomas 
Modyford was appointed governor; by his com- 
mission express power was given to him to choose 
a council of twelve persons, and witli the advice of 
them, or any five, or more, of them, to make rea- 
sonable laws, constitutions, and forms of govern- 
ment, magistracy, and execution of justice, and to 
erect courts of judicature: provided the laws to be 
made were as near as might be to the laws of Eng- 
land, and did not extend to take away any right of 
any person in their freehold goods, or chattels, or 
to the loss of ipember, and so as they were trans- 
xnitt^d to his majesty to be approved. 

Power was also given to the governor, with the 
a«ivice of the council^ to establi^b and frame in such 

p 2 
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a wHy and manner, as should be thought fit for the 
calling of general assemblies of freeholders and 
plahters, according to the usage and custom of his 
majesty's other phtntations, and the said assem^* 
blies so establii^ed, from time to time, to call and 
summon together, and by, and with their consent^ 
to make, otthsiin, and constitute, all, and all man- 
ner <»f Ittvrs^ statutets^ ordinance!^ and constitutions, 
for tbe good of the said island, the inhabitants, 
€Uid |;o?ernmeAt thereof; in the making whereof^ 
the governor was to hate a negatire voicey and abo 
by their consent, lipon eminent occasions, to levy 
moiiey for the safety ©r good of the public. These 
laws to be, fiEs near as might be, suitable to tlie 
laws of England, and not to extend to the taking 
nway rights of freehold, or loss of member, and to 
be ki fierce for the space of two years, and no 
lofigtr, unless ct)iifirmed by the king. 

There is a dause in these instructions, that 
"Vi^hat shall be requisite for defraying of the public 
i^harge and e:spence of the government, shall, with 
Ifte advice 6f the oottnoil, be laid upon hot waters, 
isttemg^drink,* imported, or made, and spent there* 

It does not appear, that any acts or orders, ia 
Ihetiattire of laws, were made by sir Thomas Mo- 
dyfbrd, and his c^^uncil; but, in 1664, he held an 
assembly, which consisted of two: representatives, 
chosen by eaoh parish, by virtue of the king^&writ, 
issued by thii governor^ by the advice of the coun- 
cil at which serial bilU passed> bat, whether aU 
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of them reGeived the a^isent of the governor i$ Uii- 
eert^n^ because, to sohkb of theirs, his wn;saait i» 
particulariy subscribed, and to others not,, txnd 
4W9Longst those which ane ».Qt 8o ^ubscriJ^, is a» 
act, iatitled, *' an act, declaring the proiceedings of 
the wsembly, convened by the deputy-governor, «ir 
Qmrks Littleton, null and void in law/* The rea- 
toM given in the preamble of that aot are, tli<at dis-^ 
pttta» bad arisen, touching the writ, whereby tfaaA 
assembly was chosen, and the manner isf choosi^ 
themr aid touching the vaUdity of th/^ir act^, hy 
reaaon they were not 9%ned; by the Iheo depoty^r 
govfioftor, nor by the speaker of the, asaetnUy, and 
that the substance of as many of them as hac^ been 
tbaugibt namdM, were made laws by thQ the& pre- 
seal; asaemblyt 

AMO)»g9t tha«e aigned by thegovefnor, is oue 
intitiad, ^^ an act, d^^ciaring the jawa of England in 
force in tfaU if$Uifi:id,'Vwhichia in the^e ii^ordis; : he it 
declared by the governor^ coujaciJ, aaul awemUy^ 
and by the aMtliority of the same, that ail the l«Mrs 
and stfatutes heretofore n^ade in our native jaonntry, 
the kingdom of England, for the public weal of the 
Mine, and all the lil^erties, privileges, immuaities, 
and freedo«m» coisiit^inodthenein, have aJways been 
of force, nxid we belonging to his mnfesty'is liege 
{>eople ^itj)ija tbi« ialand, as tbeur birthright, and 
:that the eiwe ^ever were, now are, &ia4 mer jsbafi 
be, deemed good apd .efiectMal in tlie lev, and that 
ilbe same i^all he a^cepted^ mtiip and e^fiuted,^ 
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within this his majesty's island of Jamaica, in all 
points, and at all times, requisite, according to the 
tenor, and true meaning of them, (except only 
such statutes, or so much of them, whereby any 
Subsidies, loans, aids, or other impositions, were 
granted, or m^de) : provided, nevertheless, and it 
is hereby further declared and enacted, by the au- 
thority aforesaid, that the said laws and statutes 
may, at any tinie hereafter, by the governor, coun- 
cil^ and assembly, be mitigated, altered, lessened, 
or' enlarged, accordiiig as the constitution of this 
place: shall require,' and as it shall seeip requisite, 
and pecessary, to the general assembly then iq 
being. 

This iassembly also passed a revenue act, im^^ 
posing duties upon strong liquors imported, vafy* 
ing, in some few particulars, from the former duties, 
and likewise laying a duty of one shilling per ton 
on ships and vessels belonging to his majeiSty*s sub^ 
jects arriving at the island^ and two shilling^; per 
ton on the ships and vessels of foreigners. 

But this act does not appe?!,r tp have been sub,, 
scribed by the gpvernor, 

y The 5th day of January, 1670, sir Thomas 
Lynch was appointed lieutenant-governor of Ja# 
maica^ with the like powers and authorities, in case 
of the absence, or disability, of sir Thomas Mody- 
ford, the gpvernor, as the governor himself had 5 
'but the clause in his instructions, concerning as- 
spRQiblies, d^d tlie making pf laws, is this : ^ou slicdl 
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have power, with the advice of the council, to call ^ 
assemblies, (according to the custom of oiir other 
plaatationsj to make laws, and levy monies, for 
our service, which said laws are to be as agreeable 
to .the laws of England as may be, and shall be in 
force fqr two years, and no longer, unless they 
shall be confirmed by us, 

la 1674, the lord Vaughan was appointed gover- 
nor, witl) power to hold assemblies^ and pass laws, 
to continue for two years, and ho longer, unless 
conHrmed by the king; and under him, three as- 
semblies were holden, but the particular acts passed 
in these assemblies do not appear. .. 

But the four governors last mentioned, being rew 
strained from passing laws to continue for any 
longer time than for two years, without the appro- 
bation of the king, and none of their Jaws having 
received such approbation, they are all long since 
expired. 

After this, the earl of Carlisle was appointed 
governor, and by his commission and instructions, 
he, and in his absence, his lieutenant-governor, for 
the time being,' were impowered to make laws, 
with the consent of the council and assembly, to 
'Continue in force until his majesty 'is pleasiire 
should be signified to the contrary: accordingly, 
sir Henry Morgan, lieutenant-governor, with the 
.consent of the council and assembly, in the 
year 1681, passed twenty-eight acts, one whereof, 
was a revenue act, which were transmitted inta 
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£nglati4f find by order ef his majesty, kin^ 
Charles the Second, in council, dated the 93d day 
of Februiwy, 1682, were cH>nfirmed, to continue in 
force |6r seven years, from the 1st of October, 
1683. A copy of which order, specifying the titles 
of the said acts, is hereunto annexed, marked (A.) 

Sir Thomas Lynch succeeded the ead of Car» 
tide 9S governor, and had the like power to make 
laws, with the consent of the council and assem-^ 
hly, to continue in force till his majesty's pleasure 
^onld be signified to the contrary, several acts of 
assembly having been transmitted by him into 
England for the royal approbation, thirteen where^ 
of (amongst which was a revenue net) were ap<r 
proved by king Charles the Second, in council, the 
17th day of April, 1€84, and> together with so 
tnuoh of the acts of 1 68^ as were not thereby re- 
pealed^ were ordered to continue in force for one 
and twenty years, from the 1 st day of November, 
168S# A copy <^fliis order, in which also the titles 
of these last mentioned nets are specified^ is an^' 
ne^ed, marked (B.) 

Before the said term of one and twenty years eXm 
pired, vi^;. in 1703, an act passed in the assembly 
of the island, intitled, ** an ftct for raising a revenue 
to her majesty, her heirs, and successors, for the 
support of the government of this island, and for 
maintaining and repairing her majesty's forts and 
fortifications," which was confirmed by her late 
niajjesty^ in council^ the 17th d^y of August, 1704- 
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This is the revenue act now subsistitag^ and therein 
is an ejcpress clause, that ail the laws of Jamaica 
confinned incocincil, the I7th day of April, 1984^ 
for one a)id twenty years, and not before that tim^ 
vr thereby repealed, and aiso that act, should coov 
tinne in §otte for the space of one aind twenty 
years, from the 1st day of October, 1703. 

It has been represented to «s, by Mr. Popple^ 
ithat betweeai the respective periods of the conti- 
nuances of the two last mentioned bodies of acts, 
^nd aiso since tlie last confirmation, several parti* 
cnlaT acts of assembly have passed, which are |>eiv 
petual in their nature, and have been generattjr, 
confirmed by the orown, without relation to the 
other laws. 

All these acts (except the four last) are contained 
in the printed collections of the laws of Jamaica, 
and a schedule of the titles of them is hereunto an- 
nexed, marked (C.) 

It has been also represented to us, by Mr. Pop- 
ple, thatt there are nine acts of assembly, perpetual 
in the frame of them, which have been transmitted 
fiither at several times, between the year 111% and 
tdie year 1723, which have not hitherto been eitlier 
approved or disallowed by the crown, so that 
these have, at present, the force of laws in the 
island. A schedule of the titles thereof is here- 
unto annexed, marked (D.) 

From this account of the laws of Jamaica, which 
\b the best we have been able to collect, we are of 
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opinion, that all the acts of assembly specified, and 
confirmed, in the two orders of council, of the 1st 
of October, 1682, and the 17th April, 1684, will 
determine with the revenue act, on the 1st day of 
October next : amongst these is the only law tiow 
in being, for appointing and establishing their as- 
sembly; an act for settling the militia; an act for 
establishing courts, and directing the marshal's 
proceedings, which regulates the course of legal 
proceedings; an act for ascertaining the quit- 
rents, and the manner of receipt thereof; and se- 
veral other acts, of great consequence to the go- 
vernment, and welfare, of the colony. 

It has not appeared to us, that any acts, made 
antecedent to those of 1682, do now continue in 
force, or can revive upon their determination. 

The printed collection of the laws of this island, 
begins with those of 1682, and takes no notice of 
any thing more ancient; and it appears, by what 
has been already stated, that all the governors be- 
fore that time, (except colonel D'Oiley, who was 
appointed in 1660,) were restrained to make laws 
to continue any longer than two years. * Therefore, 
if any precedent laws can be pretended to be in 
force, or capable of being revived, they must have 
been made by him. But it seems to us very doubt- 
ful, upon his commission and instructions, whether 
it was the intention of the crown to give him a ge- 
neral power of making perpetual laws, or only or. 
dinances and regulations for the present admini- 
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stration of the governaient ; and we the rather in- 

f * 

cline to think the latter, because the word law is 
no where mentioned in the authorities given to 
him, and there is no reservation of power to the 
crown to approve or disallow the constitutions he 
should make, which could hardly have been omit- 
tedi if it had been intended, that he should make 
perpetual laws. Besides this, it is to be observed, 
that his acts were made by the governor and coun- 
cil, without any assembly of the people, and 
though that council was directed to be indifferently 
elected hy as many of the officers qf the army^ 
planters, and inhabitants^ as by the governor's best 
and most equal contrivance might be admitted there^ 
unfOj and in that respect might be a kind of repre- 
sentation of the people, yet, how that power waar 
executed, does not appear; and, in fact, the very 
first assembly, which was held in the year 1663, 
made an act, declaring all the acts made by the go- 
vernor and council (except such as were particu- 
larly confirmed by them) null and void, and added 
a clause to indemnify persons for having acted 
under them, and though, by the very next assem* 
bly, the acts of the first assembly were declared 
void, yet one of the reasons given is, that as many 
of them as were needful, had been re-enacted 
by that second assembly, some of which acts so 
re-enacted, are to the same effect with several of 
P'Oiey's ordinances. 

As there are those doubts concerning those acts 
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pr ordinances in their original, and no complete 
submission ever 3delded to them by the people^ so 
it doth not appear to us, that any of them have 
been acted under, or put in practice, since the year 
1663, but the entries in the books in your Lord* 
ships' office, do, in our apprehension, import the 
contrary. And, for these reasons, we are of opi? 
nion, that they cannot now be considered as sub- 
sisting laws, or be put in execution. 

As to such acts of assembly as have been made, 
^nce the year 1682, perpetual in their nature, and 
confirmed generally by the crown, which are spe* 
cified in the schedule marked (C.)> we appreliend 
they will cgntinue in full force after the expiration 
of the revenue act ; and so will also those oUier 
acts, not yet approved or disallowed, mentioned in 
schedule (D.), until his majesty shall be pleased to 
decUre bis disallowaox^e of them^ and then they 
will cease. These are the only acts of assembly of 
tl>e island, which, so far as we have been able to 
be informed, will remain in force after the l^t day 
of October, J 724. 

Such acts of parliament as> have been made iu 
England, to bind the plantations in general^ or Jar 
maica in particular, and also such parts of the 
common, or statute, law of England, as have, by 
long usage, and general acquiescence, beai re- 
ceived, and acted under, there, though without any 
particular law of the country for that purpose, will 
:(as we humbly conceive) continue of the sam^ 
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force, after the first day of October next, as they 
were before. 

But we must observe to your lordships, that we 
apprehend there may be great difficulties in put^ 
ting such laws, as will continue in force, in execu- 
tion after that time, because, though the courts of 
judicature, which have been erected by the govor^ 
nor and council, from time to time, by authority 
from the crown, will remain in the state they now 
are> yet particular regulations, and kinds of pro* 
€6^^ ^and forms of proceedings, having been insti- 
tuted by acts of assembly, which will expire, it 
will be difficult for the judges to know by what 
rules to proceed. 

The next general question, upon which your 
lordships are pleased to require our opinion, is, 
upon what foot the government of Jamaica will 
coutimie after the first of October next, particu- 
larly in relation tx> its dependence upon the autho- 
rity of the crown of Great Britain. 

Ab to this point, we apprehend, that the expira^* 
tion of the laws, before mentioned, will not, in ge* 
neral, weaken, or take from, the dependence of this 
island, upon the crown of Great Britain. 

The powers given by his majesty's commission, 
and instructions, to his government, or to the go-* 
rernor and council, will remain as they are now, 
unless any particular parts of them relate to the 
putting in execution acts of assembly, which wiU 
then expire. 
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His majesty niay also, under his great s^al, give 
such further powers to his governor, to be exer* 
cised by him alone, or with the advice of a coun- 
cil, (the power of appointing which, will still re- 
main in his maLJesty,) as shall be found necessary: 
for putting in execution the laws, which remain ia 
force, and also for appointing judges and officers, 
and administering justice in his courts; for order- 
ing the militia, and doing all other acts, which 
belong' tp his majesty to do by his prerogative. 
And in legal proceedings, an appeal will lie to his 
majesty in council, in the same manner as it doe» 
now. 

Tlie chief difficulties, with regard to government, 
ivill arise under the head of the revenue of the 
crown, and the power of making new laws. 

As to the revenue, it does not appear to us, that 
any will subsist, after the determination of the pre- 
sent revenue act, besides the rents reserved upon 
the grants of lands, licenses for selling strong li- 
quors, and the casual rev;enue of fines, forfeitures, 
and escheats, in the recovery wliereof, there may 
be also some difficulties, by reason of the expira- 
tion of the laws, directing the methods ofproceedr 
ings now in use. As. to the power of raising any 
new revenue, for the support of the government, 
by laying new taxes or impositions uppn the peo- 
ple, that will depend upon the question, whether 
Jamaica is now to be considered merely as a 
colony of English subjects, or as a conquered 
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country V if, we apprehend, as a colony of English 
subjects, they. cannot be taxed, but by the parlia- 
ment of Great Britain, or by and with the consent 
of some representative body of the people of the 
island, properly assembled, by the authority of the 
crown; but, if it can now be considered, as a con- 
quered country, in that case, we conceive, they 
may be taxed, by the authority of the crown. 

As to the fact, upon which this question (which 
is of great weight and importance) doth arise, we 
apprehend sufficient materials have not been laid 
before us, to enable us to judge thereof, for which 
reason we have offered our opinion to your lord- 
ships, upon a supposition, that it may possibly 
come out either way ; but if it should appear, that 
this island can now only be considered, as a colony 
of English subjects, yet we are clearly of opinion, 
that since the present act of assembly of 1682, ap- 
pointing the number of the members of the assem- 
bly, and the places from whence they are to come, 
will expire with the revenue act, on the first day of 
October next, it will, after that time, be in the 
power of his majesty, by his commission, and in- 
structions, to his governor, to appoint assemblies, 
to be summoned, in such manner, as his majesty 
shall think fit, both as to the number of the whole, 
the number of representatives to be elected for 
partipular places, and parts, of the island, and the 
qualifications both of the electors, and the elected. 
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proTided such order and method be obserted 
therein^ as that they may reasonably be ottderstood 
to be a representation of the people. 

This power was exercised by his majesty^s pre- 
decessors, before that act of 1682 passed, and con« 
sequently will remain entire to the crown, after it 
shall expire; and such assemblies, so summoned^ 
will have the same authorities to make laws, and 
raise money, as the present, or any other assembly, 
ha?e be6n possessed of. 

May 18, 17S4. P. Yorkb. 

C Wkarg* 

(8.) The opinions ofNortheyy Ryder^ and Strangef 
on the discontinuance of the American act of queen 
Anne. 

Copy of the opinion of the late sir Edwafd Nor« 
they, his majesty's attorney*general, in relation t» 
the American act, dated the lOtb of February^ 
1715-16. 

'' I am of opinion, that the whole American apt> 
^as intended, and appears to have been intended, 
only fdr the war, 

Edw* Northey.** 

Copy of the joint opinion of sir Dudley Ryder, 
attorney, and sir J9hn Strange, solicitor-general, 
in relation to the American act, dated the 17tb of 
July, 1740. 

^^ We have perused the several clauses in the 
American act, and, by comparing the several 



ekttMs i6geihef, it seems to us, that the Ml is 
4ot taw in force^ but expired a« the idtfd of the 

Ji^^ 17, 1740, DeDtBY RvBfiit. 

IV. Of the colonial ccmstitutions, which were 
Tsriotisly modified : Firsti Of the govefnbTy wh6 
dierires his power from the king's oommissioiiiii 
tinder the great seat, and his rules of conduct, from 
the kind's instilictions, nnder the sigti manual ; 
Second^ Of the king's cdoiiiai eonncils, who derive 
their aitthority, both efxecutive and legislative, 
from the king's instrttctions to the governor s 
Thirds Of the representathe assasiblies^ who ware 
tb6sefi by certain classes of the colonial people 
There is, on this topic^ much complication : the 
right of granting a representative assemlbly, at 
what time, and under what circumstances, be* 
longed to the king, subject to after regulation!^ by 
the local legislature: the colonists carried with 
tttem the fundamental right of neither being tasBed, 
nor ruled, but with their own asseia^^^ girea either 
directly, or virtuany. 

Pirst^ Of the governor. 

(1.) See the opinien of the attprney-general MUn^ 
man, qfSarbadoes, in 1729* 

His majesty's attorney-general for this island^ is 
dfesired to give a full and esrplicif antfwfr (k^ the 
iaIQawmg gu4trt^ yiz. 
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. QuarekT^Wh^ther, notwithstanding the king's 
second proclamation, fpr continuiqg all ojQScers. in 
their respective posts, after six months, from. the 
demise, of the jate king, the act. for supporting the 
honor and dignity of the government did not de- 
termine, and the salary of jf6000 per annumy 
•thereby provided for the governor, ceasi^ tO; be 
due, by reason, that his new commission was not 
.obtained, before the six , months elapsed ? And, 
whether the gentlemen ; of the vestry, for St. Mi. 
chael's parish, are obliged, or inay refuse, to lay 
the tax this 3'ear, as they have usually doae, in 
pursuance of the said law; or what will be proper 
for them to do in ,this case : divers of them toeing 
apprehensive, that if they lay tlie tax^ they do 
.thereby allow the act to be in force, and they will 
be afterwards bound by it, although they are ^f 
opinion^ the said law is in f/sict determined ? 

It has been generally heljd, that, at conunon. law, 
all patents determined by the death of the king, by 
whom they were granted ; and it is observable, 
^that, on the death of king James the First, the 
judges thought it safest not to act till their patents 
wrere renewed, although there had been a procla^ 
mation, for continuin^^ them in their several offices 
-as before; the reason of which opinion so /ar pre- 
vailed, that, even on the abdication of king James 
the Second, many lawyers held, that the judges^ 
..commissions determined, from the time of the 
king's withdrawing; However, . by the sta^, .7 aji^ 
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8 :W. 3, ivhich was explained by a subsequent stat. 
of 1 queen Anne^ch. 8^ all commissions or patents 
are miade to continue for six months^ after the de- 
mise of the king, unless superseded, in the mean 
time, by the successor. Now, the governor, hold- 
ing, his place by virtue of a commission from the 
late kiug, and that not having been renewed, by 
his present majesty, till after the six months were 
lapsed, it would seem just enough (taking it in 
this light) to infer, that his excellency ceased to be 
governor, at the expiration of the six months; and 

consequently, that the act was no longer in force^ 

> 

the same being limited to continue, only, so long as 
•Mr.Worsley should continue to be his majesty's 
cuptain- general^ and governor-in-chiqf, and in tluU 
quality^ personally reside, in the island. But, I ap- 
prehend, that this case will turn upon its own par- 
ticular circumstances, and the reasonable construe* 
ttion, which is to be made of the act, for settling 
the j^GOOO per annum, abstracted from any re- 
gard to the commission, which is not mentioned 

in it. 

: I take it, then, to be clear, that the intention of 
the law was, to make a suitable provision for his 
excellency, as long as he should continue in his 
government ; for to confinue his majesty* s captaiw- 
.general, is undoubtedly the same as if thie words 
had been, to. continue the kin^s captain^genercU i 
and since the king, in a legal understanding, never 

<12 
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dies, it seems to me, that those words do not con* 
fine such provision for the governoPi to the thifm 
reign irnhf^ but that they take in the %vhdlc time of 
his residence hiere, as chief magistrate, which €Ott^ 
struction, I think, is plainly indicated by the pn^ 
amble to the act. Now, it is certain^ that Mt. 
Wo^sley has continued personally to reside, in tikit 
island, ever since his first arrival, in the quaKty nf 
captain-general, &c., and that he hsath^ duribg that 
titne^ exercised all acts of government, in ^very 
k^espect^ without interruption ^ whereas, if the royd 
proclamation was not sufficient (here, in one of the 
king's colonies) to continue his excellency in his 
^overameht, from tlie end of the six months, ta th^ 
date of the ne\v commission, I conceive afl stt^k 
acta of his, during thisit interval, as weU a» thoid^ of 
subordinate magistratesi^ and judges, Were abdO« 
luteiy void^ iand there would have been a lotil di)»- 
continuance of all p^-oc^ss and causes, t>Oth dvil 
and criminal, throughout the island, whibh wotild 
intrDduce the utmost confusion, in point Of {MrO* 
perty, and o<::casion other inconveniences of tbe 
most dangerous tetidency. If, then^ the second 
ptoclimation did efibctualty prevent these fktal 
oOnsequenOes, which the nature istnd noctesity of 
tfatt thing, as well ais the genet*al practice of all ih 
kufhority at that time, (and perhaps of fnaby Who 
.bow start the obj&ction,) doth eViMce, it must be 
allowed, that Mr. W^rsley contiMiOd his majelsty's 
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captain-general, and governor-in-chief, of this 
island, without intermission 3 and from thence, it 
iviil as strongly follow, that the act for supporting 
the honor and dignity pf the government, is not 
determined. But, admitting there were any doubt 
of this matter, I should think it the safest way, for 
such as are concerned in a public capacity, to do 
what is required of them by the act, since it hath 
not yet been declared void by a competent autho- 
rity ; but, on the contrary, it is manifest, from the 
governor's new instructions on this head, that it is 
taken to be still in force, by the same sovereign 
power, which confirms or repeals all laws made in 
this place. And as the performing the duties re* 
quired by the act will avoid the penalties other? 
wise to be incurred, so it will, at the same time, 
leave every one at liberty to try,' if he pleases, the 
validity of it, in the courts of law. Upon the 
whole^ I am of opinion, that it will be mos|: ad- 
visable, for the gentlemen of the vestry, to proceed 
and apportion the tax, in like oianner, as they 
have hitherto done; but they may, however, for 
the satisfaction of such as are dubious, make a mi- 
nute in their parish books, reserving to themselves 
all benefit and advantage of exception, in case the 
law should be deemed not in force, yv^hich, I con- 
•ceive, will be sufficient to put the gentlemen of the 
vestry upon an equal foot with other persons, in 
this respect, whilst it prudently leaves, at the sam<& 
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time^ the point in dispute to be determined by the 
proper judicature, 

April 10, 1729. J. Blenman. 

(2.) The opinion of Mr. Thomas Reeve^ on the 
same subject y in 17^7-8. 

I am of opinion, that this act is not determined 
by the demise of his late majesty, king George, but 
will remain in force, as long as Mr, Worsley con- 
tinues governor of Barbadoes, and shall personally 
reside ih the island. It is observable, that the tax, 
&c. is granted to his majesty, his heirs, and succes- 
sors, during the continuance of the act: it is 
limited to continue, for so long time as Mr. Worsley 
shall continue to be his majesty's captain-general, 
&c. Yet, I conceive, these words will have the 
same construction, as if it had been limited to con- 
tinue so long as Mr. Worsley should be the king's 
captain-general; and as the king, in law, never 
dies, I conceive the demise of king George the 
First will not be a determination of this act. 
Jan. 15, I7i)87» Thos. Re£vi« 

This act is to continue no longer than Mr, 
Worsley shall continue governor, and be per- 
sonally resident on the island; if he once ceases to 
be governor, though he hath afterwards a new 
commission granted him, I conceiVb the act is. de- 
termined* By the statute of 6th Anne^^' the com* 
missions of the governors of the plantations are 
continued, fpr six months after the demise of the 
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queen, or her successors, and ifa new comihissidn 
was granted to Mr. Worsley, within the six months^ 
after his late majesty's demise, it may be a conti- 
nuance of him as governor, within the intention of , 
the act, though I think this point is something^' 
doubtful ; but if the six months expired, and theu'^ 
a new commission was granted, it seems tb me/ 
that the act is determined. 

Feb. 1, 1728. Thos. Reeve. 

{3.) Mr. West's opinion^ in 1735, whether a gO'^: 
vernor can vote as a councillor. 

To the right honorable the lords commissioners 
<rf trade and plantations. » ; 

My lords. 

In obedience to your lordships' command, signi«> 
fied to me by letter from Mr. Popple^ dated the 
S4th<3ay of November laist, I have' considered the 
following quarcj Whether a governor can vote, as '^ 
councillor, in the passing of bills, when the council 
sits in their legislative capacity ? 

Upon consideration of which, aiid of the gover-^ 
nor^s commission, and instruction, I am of opinion; 
that a governor cannot^ i by law, vote as a council- 
lor in the passing of bills, when the council sits in 
their legislative capacity. * 

/a«: 8, 1724-5. Rich. West. 

(4.) Mr. West's opinion^ in 1719, concerning a 
governor's power to prorogue the assembly, under 
an at^umment. . .* 
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To tibe right honorable t]}^ lords comimii^ipii^jai 
of trade and plaotaiticmi?* 
My lords. 

In obedience to your loi^^ps' commapds^ «igr 
nified to me ky Mr. Popple, I hare considered tl^f; 
following qu€^ion» vit?. Whether an asisembly^ uop 
der adfourmnent, or prorog^ioa« VMf )>a prp« 
rogued without a meeting, a^oording to si^ch pice^ 
vioim adjoumment, or prorogation? And I am 
dearly of opinion, that it fnii.y. 

But, as I believe 30 general an i^nsvv^ to tbo 
({uestioa, will not be este^medj by your k>rd3hips» to 
be satisfactory, I shall beg leave to be a littW more 
particular, in giving soine reasons for tsueh my 
opinion. 

It may be made a question, whether the gn^er^ 
assembKes, of the several provinces, in the Wfst 
Indies, may be intitled to those privileges, wJiicb 
are •daimed by, and have, by the crown, faeen ^ 
Iowed> to the paHiaments of England ; but it is. 
most certain, tliat the prorogative, m relation to 
their gieneral assemblies, is at lea$t as extemsivia^ mi 
it ever was in England. In respect to our piaijiii^ 
ments, and this prerogative ^d the crown^ whatevjet 
the extent of it may be, every governor, by i)t9 
couneoisBion, is empowered to e3pel€i$e in Ms parti* 
pular province. » ■ . - • 

The firerogaibive in Jto West indies, «nl^6 mrbefV 
it is abridged by grants, &c. msule .^o ite 4«iMNfa! 
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9gA$ pf the respective provinces^ is that power over 
the wbjects, considered either separately or coUec* 
tiv^jTi by their representatives^ which, by the coin* 
hkw }ftw of the lands abstracted from all act$ of 
pftfliftiiients and grants of liberties^ &xu from the 
crown to the subjects, the king could rightfully 
exercise in England. 

Tlbe only pojint of prerogative, which this ques- 
tion relates tPt is that power, which the crown ha^ 
of summoning, proroguing, &c. of parliaments; 
and here your lordships will be pleased to observe^ 
that this branch of the pr^rx^ative does, at this 
time^ sub^st entirely upon the foot of the common 
Uw» and custom of parliaments, which, in this re^ 
spect, must be considered, as part of the common 
law, which has never been, in this particular, any* 
wise abridged or circumscribed, by any act of par* 
hame^t ; and, therefore, if the affirmative part pf 
the question is impracticable, in England, it '^ im* 
possible a governor should be empowered to prac<- 
tiae it, in America^ 

Xlie determiwttipn^ therefore^ of this question, 
dq>ends entirely vpon the customs of our JSnglisb 
parliaments; in relation to which, I shall observe 
to your lordshipis these two particulars, i. e. the 
preset practice in our parliament, as it appears to 
the public, ^xk^ the words pf the writ of proro- 
gtttipiu 

£ve«y p«rliameot« wh«^€r it he upon 
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sammons, or prorogation, &c. is always appointed 
to meet, at a day certain, on which day the mem-* 
bers are obliged to meet together, unless the king 
does think fit to discharge them from their attend- 
ance^ and as their obligation to attend does arise 
from writs under the great seal, their dischairge 
must likewise flow from the same seal. 

Now, if a parliament is summoned to meet, on a 
certain day, and the crown thinks it inconvenient 
the parlian\ent should assemble on that day, on 
which the writs of summons were returnable, a 
proclamation is issued (as it is generally supposed) 
to prorogue the meeting of the parliament to some 
fiirther day, without there being any necessity of 
their meeting upon that day, upon which their 
attendance was required, by the original writ of 
summons. In this present parliament, we see it 
prorogued from tinie to time, and proclatmations 
are constantly issued, to notify it to the kingdom; 
and, although it is usual upon those days, to which 
the parliament stands prorogued, and when a fur- 
ther prorogation is to be made, for several lords 
and members of the house to attend in the parlia- 
ment chamber upon that day, yet such their at- 
tendance is no- ways necessary, but the proroga- 
tion would be just as good,, if they were all in the 
country, and the clerk of the parliament read the 
writ to his fellow^officers ; for the writ of proroga*r 
tion bfeln^ always tested some* day before the day^ 
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to which the parlianrtent stood prorogued, all the 
members are thereby actually discharged from 
their attendance, 

I would beg leave further to observe to your 
lordships, that it is not by these proclamations^ 
that parliaments are prorogued, but that -they do 
always suppose a writ patent for the prorogation, 
which writ was aficiently, when a profogation was 
ititended, sent to the sheriffs of the several counties, 
by whom it was proclaimed, in order to save the 
tl^mbers the trouble of coming from town, and the 
obtotfes aiid towns thefy represented, the expence 
of th^it jo^jrriies ; "but the latter practice has been, 
to supply this Jijy^plpinted proclamations, though, to 
this day, according' to the ancient custom, the writ 
is constantly read ' in the parliament chamber: 
and, that your lordships may judge whether the 
members were disclkfg>ed frttm attending on the 
day to which the parliament stood prorogued, and 
that consequently no meeting could be necessary, 
I must beg leave to mention to your lordships 
some clauses of the "writ. 

But first, I must obiServe, that the writ is not di- 
rected to any particular person, but is general, like 
a proclamation, the style of it is thus: ** PradU 
lectis et Jidelibns nostris pralatis, magnatibus et 
proceribus regni nostri Anglia ac dilectis etjidelibus 
nostris miUtibv Si civibusy et burgensibus dicii regni 
-nostrip SCc*-^ and then, after specifying the day to 
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which the king thinks fit further to prorogue hi? 
parliament, there is a clause inserted^ for no other 
purpose, but to discharge the men^bera from meet- 
ing, on the day to which they were anteqedeqtl/ 
3ummoBed, viz. ^^ Ita quod nee vosy nee aliquis v^s^ 
trUm ad dictum diem apud civitatem pradictam 
fiomperere teneamini, sen arctemini ; volumus enim 
ws et quemlibet vestrum inde erga nos penith^ e^o* 
nerariy ffr." Now every sessions being, in l^w, a 
distinct parliament, and every prorogatioifi putting 
an end to a session, the obligation upon the mem^- 
bers to meet, on the day mentioned, in the writ of 
prorogation, is obviously the same as it was upon 
the original writ of summons 3 and consequently if 
the crown can, by writ of prorogation, discharge 
the members from attending on the day fixed, in 
the first writ of summons, the crown can, in like 
manner, by another writ, discharge them, as to the 
. day, to which the parliament stands prorogued. 

As to adjournmenf, whether it be a royal ad* 
journment, or an adjournment flowing from the 
votes of the houses, as the croiyn could uridoubtr 
edly dissolve them, without sufferiiig them to 
fneet, which puts an end to their very being, so 
likewise (which is ap 9ct of less ppWer) can it pro* 
fpgue them, which is only determining that jsea* 
sions, which was coji^inued by their adjournment, 
though, doubtless, if thfs crown intends to contimue 
(he sessions, they must h^ suffered to meet, and it 
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itiust always be in the power of the crown, ad 
libituiH, to put an end to one session, atid to com« 
mtoce another. 

May 37, 1719. Rich. West. 

(4.) The opinion of the attorney and solicitor-^ge^ 
Mral, Trevor y and Howies ^ in 1 700, on the deter m 
mination of a governor's commission. 

To th6 right hon. the lords commissioners* of 
t^ade and plantations. 

May it please your lot-dships. 

Upon perusal of their excellencies, the lords jus- 
tices' letter to the president and council of Nevis, 
dated the 29th September, 1698, and of a copy of 
a commission, granted by his majesty to colonel 
Fo^, dated the 13th November, 1699, we are hum- 
bly of opinion, that the powers and authorities, 
given by the lords justices to the president and 
council of Nevis, were determined by the commis- 
sion to colonel Fox, upon the arrival of colonel 
Fox there, and publication of his commission^ and 
we conceive he might upon his coming there bdfore 
colonel Codrington, by virtue of his commission, 
dispossess the president and council, and assume to 
himself that govermnent, until the arrival of colonel 
Codrington there. 

August 9, 1700. Tho. Trevor. 

J. Hawles. 

(6.) The opinion of the attorney and solicitor- ge* 
neralf Vorke, and Talbot, on the effect of notice on 
the ^lidity of a gc^ernor's commission. 
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The lords proprietors of Carolina having always 
appointed governors of that province, before they 
made a sale thereof to the crown, those governors^ 
with the consent of the council and assembly there, 
passed laws, and have continued so to do, even since 
the purchase made by the crown, not having no- 
tice of the said purchase. 

Qucsre. — ^Whether any laws passed aftejc.the said 
purchase by the propriety governors, in their 
names, before notice of the sale, are valid? Whe- 
ther laws passed in the proprietors' nameS; after 
notice of such purchase, and before the king ap- 
pointed a governor of his own, be valid ? 

We are of opinion, that laws passed by the go- 
vernor, appointed by the lords proprietors, and in 
their names, after the sale, and before notice there- 
of arrived in the province, are of the same validity 
as such laws would have been, if they had been 
passed in like manner before such sale; but that 
any laws passed in the proprietors' names, after 

« 

notice of their having conveyed their interest to 
the crown, are absolutely null and void. 

August 11, 1732. P. YoRKi:- 

C.Talbot. 

(7.) The opinion of Mr. Thomas Reeves y and Air. 
Lutxvyche^ on the emit i nuance of the governor's com-- 
mission. 

This act is to continue no longer than Mr. Wors- 
ley shall continue governor, and be personally re- 
sident on the island. If he once ceases to be go- 
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vemor, though he hath afterwards a new commis- 
ifjon granted him, I conceive the act is determined. 
By; the; stat, of 6 Anne; the commissions of the 
governors of the plantations, are continued for six 
months after the demise of the queen, or her succes- 
sors; and if a new commission was granted to Mr. 
Worsley, within the six months after his late ma- 
jesty's demise, it may be a continuance of him as 
governor within the intention of the act, though I 
think this point is something doubtful; but if the six 
months expired, and then a new commission was 
granted, it seems to me that the act is determined. 
February 1, 1728. T, Reevb. 

I am of opinion, that upon the demise of his late 
majesty, the act for granting the £6000 per annum 
did not determine; for I think it is clear, that the 
governor's commission continued, for thespaceof six 
months after the death of the king, by virtue of an 
act of parliament, in queen Anne's reign, unless the 
commission was superseded in the mean time; and 
if the commission was determined by ending at the 
six months, I am of opinion^ that the act had deter- 
mined also, though the governor had been appointed 
afterwards, because he once ceased to be governor 
under any commission. But if the fact was, that 
within the six months he had a new commission, it 
is doubtful, whether his continuing governor, without 
intermission, will not be sufficient to intitle him to 

the if 6000 per annum by the act ; and upon consi- 

' ' • » ^ 

deration of these three clauses, I am inclinable to 
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thitlk, that it will entitle him tilo lottg aikh^ remaUi^ 
governor, ^nd continuesi without kitei'ihii^oi^; but 
perhaps it might be made plftin^r by seeing* tht 
whole act. 

February l, 17J8. T. Ltyrvftewi. 

N,B. The firrt commissioU, dated 1 1th JanHar^f^, 
the 8th year of our reigU. The second comtnlssiod, 
dated 8th May, 1728, being the first year of out 
reign, which was eleven months after th^ late king's 
reign. 

(8.) The opinion of the attorney dnd iiKczMr^ge" 
neralj Ryder ^ and Murray, on the question, whether 
the great seal of the province should net be afficced to 
eteiy act cf gmernment, that requires n seal, in the 
colony. 
Sir. 

We have perused the case you indosed to us, by 
the order of the lords commissioners for trade and 
plantsTtions, and find it necessary to trouble you, 
to transmit to us, a copy of my lord Howe's com- 
mission, which is but shortly stated therein, that 
we may the better judge, when we peruse the Whote, 
whether the office of surveyor-genenll was in his 
power to dispose of, by that commission, and whe- 
ther his private seal at arms, be a proper way of 
putting that power in execution ; we therefore de- 
sire to see the same, and to know, whether the go- 
vernor's private seal is commonly made use of, in 
the grants of any, and what, offices in^ the planta^ 
tions. 
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It will likewise be necessary to be informed, whe- 
ther the instance, in I69O, of a grant of the same 
nature, be the only instance of the grant of that 
oflSce, or whether it has been usually granted in the 
same, or any, and what, different manner, and under 
what seal, and whether generally, or for life, or at 
pleasur^e. 

February 26, 1736. D. Ryder. 

J. Strange. 

Quiere. — Whether the great seal of the province, 
or island, should not be affixed to every act of go- 
vernment, that requires a seal, notwithstanding it 
may have been the custom to appoint certain 
officers, and to issue proclamations, under the gover- 
nor's private seal at arms ? 

, We have perused the copy of my lord Howe's 
commission, and Mr. Popple's answer of the 17tli 
inst. to our letter, desiring some further informa- 
tion, and which we have returned, annexed to the 

• case. And as to the first quaere y we observe, that 
there is no part of tlie commission, that gives my 
lord Howe a power to grant the office in question, 
the only clause, which we can find relating to 
granting offices, extending only to judicial offices, 

* and the ministerial ones attending upon them. But 
supposing a power in the governor to grant the 
office in question, we think the seal to be used 
upon that occasion ought regularly to be the great 
seal : but if there never was any grant, otherwise, 
than under the seal at arms of the governor, and 



242 Opinions of IQfthe Cohmal 

that has been used in the grant of other such like 
offices, such usage may dispense with the general 
rule, requiring the great seal^ and the grant may be 
good notwith^standing; and then^ we are of opinian^ 
the deaths of my lord Howe will not put an end to 
the grant. 

As to the second quare, we are of opinion^ that if 
such prodamation, as is mentioned, had issued, it 
would have madeno alteration, as to the continuance 
of those civil and military officers, in their anploy- 
ments, who hold the same, under the hand, and pri- 
vate seal of the governor. 

In answer to the third quaere, we are of <^inion„ 
it is safest, and therefore most advisable, that all 
acts of government should be under the great seal 
of the island ; though if there has been such an usage,' 
as is mentioned in the quiercy we think, that it may 
be sufficient, to justify the use of the private seal at 
arms, in those case^ to which the cqstom extends, 
which however are liable to disputes, that oan nevei^ 
arise if th^ great seal is used» 

February 26, 1736. D. Rtper. 

J* St R AIMS. 

(9•^) ^Ae opinion of Me attorney and solicitor-ge^ 
neraly Ryder y and Murray, of the gaoemor^s right 
to prorogue the assembly to anyplace, within hi&go^ 
vemnmit. 

To the right hon, the lords commissioners for 
trade and plantation^.. 
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May it please your lordships. 
In pursuance of your lordships' desire, signified 
to us by Mr. Hill, in his letters of the 30th of 
April, and 1 1th of May la^t, re/erring two acts 
passed in his majesty^ s province of North Carolina^f 
in 1746, viz." an act for the better ascertaining the 
number of members to be chosen for the several 
CQutaties within jbhis province, to sit in general as^- 
sembly, and for establishing a more equal represent- 
ativje of all his majesty's subjects, in the hoime of 
burgesses;** " an act to fix a place for the seat of go* 
vernment, and for keeping public offices, for ap- 
pointing circuit courts, and defraying the expense 
thereof, and^also for establishing the courts of jus* 
tice, and regulating the proceedings therein ;*' for 
our opinion, whether the said acts are proper to be 
confirmed by his majesty, and transmitting several 

papers relative thexeto. (ail which are herewith re- 

* 

turned) : we have taken .the same into considera- 
tion, and have heard council for, and against, the 
said "act for the better ascertaining the number of 
memberi^ to be chosen for the several counties 
within this province, to sit in general assembly, 
and for establishing a more general representative 
of all his majesty's subjects, in the house of bur« 
gesses.** Although the governor of North Carolina 
may certainly prorogue the assembly, to meet, at 
such place, and time, as he shall see, proper, and al- 
though it has not been made out sufficiently to our 
satisfaction^ that.th^ presence of -a majority of the 

r2 
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whole assembly is absolutely necessary to the do- 
ing business, as alleged by the petitioners against 
the said last mentioned act ; yet, these two acts 
appear to have passed, by management, precipita- 
tion, and surprise, when \ety few members were 
present, and are of such nature, and tendency, and 
have such effects and operation, that the governor, 
by his instructions, ought not to have assented to 
them, though they had passed deliberately in a 
full assembly ; and we are of opinion, that they 
are not proper to be confirmed. 

December 1, 1750. D. Rtder. 

W. MuRRAT. 

^10.) The opinion of the chiefjustice Morrisy of 
^ezvYorkjOn the question, whether the' change of 
the governor would dissolve the assembly. 

Q/r^erc— Whether a governor publishing a com- 
mission under the great seal, which determines that 
of a former governor, can legally meet, and act with 
the same assembly, that was chosen by virtue of 
the king's writs, tested by the former governor, 
they standing, continued by adjournment ; or whe- 
ther the publication of such new commission, does 
ipso facto dissolve an assembly, so chosen, notwith* 
standing such continuance? 

In obedience to your excellencies' commands, I 
have considered the above questions, and am hum^ 
bly of opinion, that the publication of your excel- 
lencies^ commission, determining that of brigadier 
Hunter's, doth not dissolve the general assembly^ 
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ohoseH by virtue of the king's writs, tested by Wu 

^adier Hunter, but that you may either meet them 

€^t the time they stand adjourned to, or adjourn 

"them to a further time, if you think convenient, and 

legally act with them 3 and the laws made by you, 

^aid them, in the usual manner, will be as legally 

a(nade, and as much binding, as any other acts of the 

geaeral ^gissembly of this pa'ovince, or as if they had 

been made by you, with an assembly chosen by 

yirtue of his majesty's writs, tested by yourself. 

I would not have troubled your excellency, at 
this tinje, with any thing but this direct answer 
to your question, had not a groundless notion, con- 
trary to law, and the received practice, both of this, 
^d all, or the greatest part, of his majesty's de- 
pendent dominions, Ip^tely obtained, 'among some 
persons, viz. that the determining the commission 
of a governor, has the same etTects upon this pro* 
vince, as the demise of the king would have, both 
upoa England, and this province. 

That opinion, if propagated with tlie zeal some 
weak men seem to entertain it with, will, at this 
time, be of dangerous consequence to the public 
peace, and may, for the future, be of no small pre- 
judice, to the service of the crown ; I shall there^ 
fore give my ^reasons for the answer I have given, 
and endeavour to shew the absurdity of that no- 
tion. 

Our law books have but very little, to be met 
lyitb, on this head, the powers of kings and parlia^ 
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raents, and their acts, being rather to be obeyed 
than disputed : however, they are not altogether 
silent on the subject, and afford us one rule in law, 
that I take to be sufficient to govern and determine 
this matter, it is in Paston's case, 4th Edw, IV. 
fo. 43, 44. Paston was outlawed, and the certificate 
of outlawry returned in the time of Ed, IV. by 
two coroners of the county of Suffolk, chose in the 
time of Hen. VI., and Paston's council prayed'the 
outlawry might be reversed, because tlie power of 
the coroners, as well as other officers, determined 
by the demise of Hen. VI., to which he was an- 
swered, that coroners were chosen by virtue of the 
king's writ, which election, certified into the chan- 
cery, is a judicial act of record, and judicial acts 
done in the time of the king, that was, remained, 
notwithstanding the demise of the king, and there* 
fore the coroners remained; to this was replied, 
that the election of knights of the shire was 
equally a judicial act of record, but did not operate 
so as to continue the knights after the demise of the 
king, because by such demise the parliament was 
discontinued, &c. The case is a long case, too 
long to transcribe, I shall therefore take it as it is 
abridged, by sir Robert Brooke, in the time of 
queen Mary, the law, in that point, of coroners and 
knights of the shire, being as above, viz. that the 
choice of both was a judicial act of record, but that 
it did not operate, so as to continue the knight of 
the shire, after the demise of the king, though it did 
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to continue the coroners : he says not, that a coro* 
ner is not made by commission, but by writ, and 
when he is elected by writ, this is returned into the 
chancery, and is a judicial act of record ; and 
therefore, when the king dies, he shall remain^ 
whereas all manner of con^issions cease by the 
demise of the king, as commissions of justices et 
iffftcs modi, but judicial acts remain, and so a coro- 
ner shall remain, till removed by the king's writ 
(Catesbjf). But knight of the shire shall cease, 
when the parliament ceases, by demise of the king, 
or otherwise, ratio videtur, because the parliament 
ceases by it, contrary of coroners — ^that is, where 
the whole ceases, the constituent parts must also 
cease. 

It was an agreed point, that on the demise of the 
king the parliament was determined, though they 
do not tell us the reason why; but that we have, in 
the opinion of the judges in sir Henry Vane's case, 
viz. every parliament is called to consult with the 
person of the king who calls it, and therefore, upon 
his death, it is determined ; for they can no longer 
consult with him, for which end they were called^ 
Kelgyn'sRep. f. 19. 

This shews why the demise of the king dissolves 
the parliament ; but the reason is not the same on 
the determining the commission of a governor; for 
as every parliament, called to consult with the per- 
son of the king, who calls it, must determine upon 
the demise of such king, and every assembly here 
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being called to assist our captain- general, and gOr 
vernor-in-chief of our province, &c. in general as- 
sembly, &c. though it dissolve on the demise of the 
king, in whose name the writ issued, the governor 
being not longer our governor, that is, the gover- 
Xior appointed by the king, in whose name the writ 
issued; yet should there be ten succeeding gover- 
iiors, during the reign of one king, the tenth would 
be as much our governor, that is, the governor of 
that kmg, in whose name the writ issued, as the 
first was; and the assembly being continued by 
prorogation, or adjournment, might, by virtue of 
that writ, as legally assist the tenth, as the first. 

Some persons may, perhaps, be of opinion, that, 
by our governor, is meant the person of the gover- 
^ nor, testing the writs, and that the assembly is lo 
meet him, as the parliament is to meet the person 
of the king, who calls them together. If this opi- 
nion be true, then the death, or removal of the 
governor will be equal (in that case, at least) with 
the demise of the king, and no lieutenant-gover- 
nor, or president of council, could meet with such 
an assembly; and it was to no purpose, to direct 
the president here to continue the present assem- 
bly: but every day's practice, in this, and all the 
other plantations, shews the weakness of such a 
notion, and that they may meet, and act, with 
other persons, than the person of the governor, 
testing the writ. Since, then, the person of the go- 
vernor is no otherwise to be considered, in this 
»...• ... •- '• .... ^•. ../* 
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jcase, than as tlTe servant of the king that «ent him, 
and the assistance intended by th^ writ, is not for 
his own, but the benefit of his master, whom he here 
repre3ents, it is plain, both from the words, and 
intent, of the writ, that the assembly may as legally 
act with the tenth governor, and he with them, 
(the same king continuing,) as with the first; so 
that th^ determination of a governor's commission 
ca^iuot operate to dissolve an assembly, as the de- 
mise of a king does to dissolve a parliament, there 
being nothing like the same reason, or one of 
equal forcCj^ the nature, and intent of the writs 
jbeing entirely different. 

As by the case of Paston, it was a poiut agreed ^ 
that, upon the demise of a king, the parliament 
discontinued, the reasons of which I have shewn, 
and, that they do not at all concern the determi- 
nation of a governor's commission: so another 
point, by that case agreed, is, that the choice of 
them is a judicial act of record, and that judicial 
acts of record remain. If, then, the death, remoyj^r, 
or determination, of a governor's pommission does 
not affect this province, and the assembly, in the 
same manner, that th(B demise of the king doth, 
then it will follow, that an assembly, regularly 
chosen, and returned, into the chancery here, \s 
such a judicial act of record, as will remain, not- 
withstanding the determination of the governor's 
commission, or such deaths or removal, of a go- 
yernor. 
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That the death, or removal, of a governor has not 
that effect, is agreed oh all hands, for that does 
not determine his own commission, a lieutenant- 
governor, or president of the council, being di- 
rected and enabled to execute the powers of it ; so 
that the matter must rest solely on the determina* 
tion of the patent, and if that has not such an ef« 
feet, the case will be pretty clear, that the determi- 
nation of such commission does not dissolve the 
general assembly. First, the determination of the 
governor's patent does not determine the office of 
any person holding, by patent, under the great sieal 
of England, because such officer holds his office by 
the same authority, that the governor holds his ; 
and if it cati be supposed, that the determining of 
one patent can determine another independent on 
it, thie determining any other patent in the go- 
vernment, may equally conclude the rest, and the 
determining the secretary's patent, as effectually 
determine the governor's, and dissolve the assem* 
bly, as the governor's can. Secondly, neither does 
it determine any office, held by the seal of this 
province : for patents, under the seal here, are often 
given by the king's especial directions, and com- 
mands, in which the governor is always ministerial; 
and patents, under the great seal here, are as effec- 
tual, for all the purposes intended hy them, as if 
they had been under the great seal of England^ 
being derived from the same authority, viz. the 
king ; for what he does by another, is of equal vali* 
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dity, as if done by -himself, and only to be set 
aside the same way : therefore, offices held under 
the seal of this province are no more voided by 
the determination of the governor's patent, than if 
the same offices had been held under the great seal 
of England. Thirdly, if the determination of a 
governor's patent, has the same effects, with re- 
spect to offices, &c. here, as the demise of a king, 
such effect must be occasioned either, 1st, by the 
nature of the thing, or 2dly, by the express words 
of the patent to the new governor, or some other 
patent, signifying such to be his majesty's plea- 
sure. 

First, if, from the nature of the thing, (viz. that, 
upon the determining of a derivative power, all 
offices become voidj that are held by patents or 
commissions, tested by the person or persons ex. 
ercising such derivative power,) then the present 
• governor's patent will become void, upon the 
king's return into England, and, for any thing we 
know, may be void at present, which it is ridicu- 
lous to suppose, and of dangerous consequence to 
the public administration, and peace, to maintain : 
it is therefore very clear, no such effect can arise, 
from the nature of the thing; and it will be as evi- 
dent to any body, that reads the governor's patent, 
that no such direction is contained in the words of 
that patent, nor is there any other letters patent, 
signifying such to be his majesty's pleasure. 
If, then, the determination of a governor's patent 
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does not affect this province, in such manner as 
the demise of a king would do, in the determining 
of offices, and commissions, which is the less things 
a fortiori^ it cannot affect it so as to make a judi- 
cial act not to operate, i. e. to dissolve, an assem- 
bly, which is the greater. I shall, therefore, lay it 
down as a true position in law: that every judi- 
cial act of record remains, notwithstanding the 
death*or removal of a. governor, or determination 
of the powers, by which he acts ; an assembly, 
chose by virtue of the king's writs, and the returns 
made into the chancery, or office here, is a judi^ 
cial act of record ; therefore, an assembly so chose, 
&c. remains, notwithstanding the determination 
of the governor's patent. A E. P. 

'When any question arises here, concerning^ 
governor, or assembly, many are ready to ask, 
what the king, or parliament, of England does on 
a likp oqcasion : yainly thinking, that whatever is 
done by a king, or parliament, is fit to be drawn 
into example for^this place. However extensive 
that notion may be in America, it is rather to be 
laughed at than argued with ; not but that the wisf 
dpm ^nd regularity of a British parliamer^t are 
very fit patterns, so far as they are imitable by us. 
But, as my lord Vaughan observes, under title pror 
cess into Wales, when the question is of the jurist 
diction in a dominion, or territory, belonging to 
England, the way to determine it, is to examine 
the law in dominions, the sa,me, in specie^ vyitl) 
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that concerning which the question is. So the 
question being here concerning an assembly, and 
whether it is dissolved by the determining the 
powers of a governor's commission, the way to de- 
termine it is, not to examine how far a king and 
governor, or a parliament, of England, and an as- 
sembly of this province, are alike, but to inquire 
into'the practice of dependent dominions, like our- 
selves, such as Ireland, and the plantations; and 
tf we find the determination of the commissions in 
those places, never was thought to dissolve a par- 
liament, or assembly, we have no reason to con- 
clude it will do so here : in Ireland there was but 
one parliament chosen, which continued all, or the 
greatest part, of the queen's reign, under a succes- 
sion of several deputies. 

In Barbadoes, where, by a law of that, island, 
their assemblies are annual, I am informed it has 
been very common to act with an assembly, 
chosen in the time of a former governor : it has 
been done in Virginia, in Maryland, while under 
the king, in Pennsylvania, nay, it has been done in 
this province, for colonel Fletcher, (justly styled 
the great patron of the church here,) met and 
acted with an assembly, summoned by colonel 
Houghter. And upon debate of this very question, 
which was started by some of the members of the 
then assembly, it Avas the opinion of himself and 
council, nemine contradieentCj and of the assem- 
bly, that it was a legal assembly, as you will see 
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by the journals, if you please to inspect them. These 
journals were sent home ; and, I am apt to believe, 
the opinion and practice were approved of, other-? 
wise the governor would have been reprimanded* 
and the succeeding governors forbid the .doij3g so, 
nothing like which has been done; and the earl €# 
Ballamont, who succeeded him, was so far from 
thinking, that the assembly was dissolved, by his 
publishing the king's patent, that (if I am rightly 
informed) he published a proclamation to dissolve 
the assembly chosen in the time of colonel Fletcher. 
So that the opinion of an assembly's dissolutjiOQ, 
by the publishing a new patent, is but of late date, 
and I am humbly of opinion, without any founda- 
tion in law. 

Lewis Mourjs. 

(11.) The opinion qf Mr. Hamiltony an eminent 
lawyer of PennsylvaniUy on the same subject. 

Copy of a letter to Dr. Johnston, one of the 
council for the province of New York, from Mr» 
Hamilton, an eminent lawyer, at Philadelphia. 
Sir, 

At your request (though in much haste, this 
being the time of our supreme court), I have con- 
sidered how far it is agreeable to law, for a sue* 
ceeding governor to meet and act with an assem- 
bly, called by his predecessor; and, upon the 
whole, it appears to be thus : Firsts I find it to be 
the practice of several of the governments under 
the crowD> to meet the same assemblies called by 
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their predecessor. I also find the justices and 
judges, appointed by the former governor, continue 
to act by the same commission, under a succeeding 
governor, and that their commissions are never re* 
newed, but when the governor thinks fit to make 
some change in the magistracy. Thirdly, that no 
military officer receives any new commission from 
a succeeding governor. These things I know to be 
&et ; and the reason, then, must be, because the 
writs, and commissions, by which the persons are 
called, or commissionated, are the king's writs and 
commissions, and not the governor's, that grants 
them. These ccmsiderations, with the practice of 
Ireland, who had but one new parliament, in the 
queen's time, and had six several lords-lieutenants^ 
besides ten severed lords-justices, is full proof to 
me, that the test of a writ of summons, for holding 
Mi assembly, being changed, does not, by any 
means, dissolve the assembly. As to the objectioa 
of the parliament of Ireland being summoned by 
writ, under the great seal of England, it is a mis- 
take: for^ both history and law do agree, that the 
parliament is summoned, or called, by the lord- 
Ikuftenant, under the great seal of Ireland, who in- 
deed cannot call a parliament, until he has obtain- 
ed licence from the king for so doing, under the 
j^peat seal of England. 

Now, a governor in the plantations is not re- 
strained, or tied np, for his con^mission gives him a 
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power generally to do those things^ which, ia their 
nature^ are to be done by a lord-lieutenant^ by spe- 
cial licence. See the manner of calling a parliament 
in Ireland, (upon a ^juestion, which arose about 
the exposition of Poyning act, as it is called,) re- 
solved by the two chief justices, the chief baron, 
and the king's learned counsel, in 4th Coke's Insti- 
tutes, fol. 353. *■ 

Heylin, in his Cosmography, says the lord-lieu- 
tenant summons a parliament by the king's ap- 
pointment. 

Collier's Historical Dictionary says the lord- 
lieutenant calls, and holds, the parliament of Ire- 
land by the king's licence. 

The present state of Great Britain, published in 
the year 1718, the fourth edition, title Ireland, 
page 58, says, the parliament is, at the king of Eng- 
land's pleasure, called by the lord-lieutenant, or 
deputy, and by him dissolved. That the test of 
the writ is in the lord-lieutenant's name, appears 
from the history pf that country, and the book, 
called the History of the Reduction of Ireland. - 

That it must be so, appears from the form of the 
summons, ndade by a guardian of England, in the 
king's absence, for calling a parliament, 4th Coke's 
institutes, fol. 6, at the foot of the page. 

Then, if it be so, that the test must be in the 
name of the officer, who calls the parliament, as 
undoubtedly it is^ see how absurd it is to say, tb^t 
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the detemrimng ttisil offlner^s comtiiis^ioft, can dis- 
solve the parliament, when the contrary has always 
been practised. 

Ift the fii'gt yeat* of tt^een Anne, the duke of Or- 
mdnd wa»^ ftmde lordJieutenatit in thi^ room of the 
ttirl of Rochester. 

InFebrtiary, Mfd^-Sy he meets the sitbe parlia- 
tnetit, thit was in beihg, and acts with them. 
Ormotid cotttinned lord-lieutenatit till the 7th of 
April, 1707, and then Pembrooke was appointed 
ih hii^ t^oom : he arrives at Dublin the 24th, and, 
6A 4fhe 7th of the next month, meets the parlia- 
ment then in being. 

On the 29th of Ndvember, he prorogued the 
jpidrlr^mient to the <5th of May next, and returns to 
Britain. In October, 1708, the lord Wharton is 
m&de h)rd4ieuienanf, in the room of Pembrooke; 
and, April the 2l$t, arrives at Dublin, and then 
pfofogues the parfiament, then in being, to the 5th 
ctf May foHawing, dt which day it meets; and it 
^^esrs, in the speech of the commons, that that 
jyarliament had held many sessions before, so it 
was not one of his calling. On the 30th of Au- 
gtiM;, 1709, the parliament is prorogued to the 13th 
bf March. On the 19th of May, the lord-lieute- 
natrt, who had been over in Britain, returns, mefets 
the same parliament, and orders the choosing of a 
new speaker, in room of Allen Broderick, who was 
cafied tip to the house of lords, as chief justice of 

s 
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the King*s Bench, in Ireland, to give his assistance 

there. 

August the 28th, the parliament was prorogued 
to the 8th of March next, and the lord-lieutenant 
goes for Britain. July, 1711, the duke of Or- 
mond appointed lord4ieutenant, and arrives at 
Duhlin, and meets the same parlianient, the 8th 
of July. November, 1711, parliament prorogued 
to the id of September, 1712, and goes for 
England. 

This is a history of matters of fact, by which it 
appears, that the removal of a lord4ieutenant, or 
governor, who tests a writ of summons, for a parlia** 
ment, or an assembly, in his own jaame, neither 
does, nor ought, to dissolve that parliament, or 
assembly. 

These are the grounds of my judgment, for the 
legality of the present assembly meeting the gover- 
nor. I have sp^nt as much time as my private 
affairs would permit, in taking the opinion of the 
men of the best judgment here, (Philadelphia,) and 
I have met with none, that differ from me in 
judgment. 

But how far it may be convenient for the gover- 
nor to take these measures, though lawful, I cannot 
say ; nor can I see what can be objected against 
his so doing, unless the people say, that it is strik- 
ing at their privilege, in denying them the oppor* 
tunity pf a new choice, and this is fully an- 
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sweredj by the arguments, in favour of the septen- 
nial bill. 

Sept. 27, 1720. W. Hatton. 

(12.) Mr. Fane's opinion on the nature of the 
hand to he given by the governors of proprietary go- 
vernmentSyfor observing the acts of trade. 

To the right hon. the lords commissiotiers of 
trade and plantations. ^ 

My lords. 

In obedience to your lordships' commands, sig- 
jaified to me by Mr. Popple's letter of the 14th of 
this instant, wherein your lordships are pleased to 
desire iny opinion, in point of law, whether in obli- 
gations, which are made to the king's majesty, the 
word executoribus, or successoribus, ought to be 
made use of. The act of the 33d of Henry VIII. 
chap. 39, expressly directs the word executoribus 
to be used in all obligations to the king, consider- 
ing him in his natural capacity; and a punishment 
of imprisonment is, by the same act, inflicted upon 
such persons as shall make, or take, such pbliga- 
tions, unless it is in the terms prescribed by that 
act.' Therefore, I am humbly of opinion, since 
this law has so particularly directed the manner of 
taking it, the king'remembrancer, who is the 
proper person, for seeing it done, in the most regu- 
lar and legal method, cannot safely act, in this mat- 
ter, but agreeably with tins law. But supposing 
this act was not in force, I apprehend a bond, the 

s2 
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conditiona of which are of the same nature with ma- 
jor Gordon's, should more properly be taken to the 
king, his heirs, or successors. 

Ftb. 1&, 1786-7. Fraw. Faitk. 

(13.) The opinion of the attorney and ^olidtar^ 
generaly Treaotf and Hafo^ks, on thi trial of a Ueu* 
ient/nt-^governor, and other legal topics. 

To the right hon. the lords commissioners for 
traoe and plantations. 

In answer to your lordshipsi' qtiariis, sigufiedtd 
us by Mr. Popple, the 30th of April last, relatiag 
to offences committed by captain Norton^ and 
against the act for r^gulatkxg abuses in the planta- 
tion trade : we are of opinion, that for such o&nce 
or wilful neglect,, the lieutenant-governor, captain 
Norton,, may be indicted^ and tried in the court of 
King'^s Benchy by virtue of the act, for punishing 
governors of plantations,, for ofenecs committed by 
them, in the plantations ; but we doubt, whetlner b» 
will incur the penalty of one thousand pounds by 
the act, made the 7th and 9th of the kiag, ibr 
regulating al>uses in the plantation tradei; for the 
words of die act extend only to governoriy and 
eommanders^in-chiel^ and is given only, for the 
o&nce of not taking the oaths^ or putting the aets 
in execution -y but he wiU be finable^ at the dis- 
cretion of the court. 

Junc4y no^l. Tao. Trsv^jtr. 

Jo. Hawlss. 
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l^ecmd. OftkecgiuuGil. 

{I.) The opinion qf the ^Utornfj/ Md soticitor^. 
gemral, Murray ^ rndLhydf in 17i^> on th$f0es*i^, 
whether the governor and council hme th€ pdUfCf ^ 
making Ufwu 

To the right iion. the lords coxnmissioneiv for 
tr^e and plantatioQisi. 

May it please ypiK lordshipf^ 

Pursuant to your lordships' desire, sigBi^ to 
us by Mr. Hill, in his letter of the S 1st (tf March 
last, setting forth that a doubt having arisen^ whet 
tjber the governor and council of his majesty's pro- 
vince of Nova Scotia have a power of enacting 
IfiWs, withjp the said province, and Jonathan Bel-* 
chier, esq* having transmitted to your lordships 
his observations thereupon, enclosing to us 4 copy 
of the said observations, together with copies of 
several clauses^ in the commission, and instmotions, 
of the 3aid governor of that province, referred to, 
(all which are herewith returned), and desiring our 
opinion, whether the said governor and council 
h^vj^, or h;a.ve not, ^ ppwer to enact lavrs, for th* 
public peace, welfare, and good g^vernn^ent of the 
said province, and tbe people and inhabitiunts there* 
of: we have taken the said observations^ and dause$, 
into our consideration, and are tinmUy of opinion^ 
that the governor and councijl ^one art not su^ 
thorized, by his majesty, to fmhe bme. Tffl them 
can be an assembly, bis naajesty hi» ordered thf 
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government of the infant colony, to be pttrsuant 
to his commission, and instructions^ and such further 
directions^ ks he should give, under his sign manual, 
6r by otder in council 

April 29, 1755. W. Murray. 

*' ^ '•• Rich. Lloyd. 

(2.) Theopinionof the attorney-general Pratt y on 
the seoeral powers of the council and assembly of 
Mdrylnnd. 

■'■' As to the noniination of officers by the lower 
house. 

Ih my opinion the sole nomination of those com- 
missioners, who are new officers, appointed by 
this bill, belongs neither to the proprietary, nor the 
lower bouse; but, like all other regulations, 
iiiust be assented to, by both, but can be claimed 
by nieither. The proprietary's charter intitles him, 
to nominate all constitutional officers, and nil 
others, which by the laws are not otherwise pro- 
vided for I but I do not conceive my lord Baltimore 
has any original right, to hoftiinate new officefs, 
appointed for the execution of a new law, without 
the consent of the two houses, nor, on the other 
hand, have the lower house any such independent 
authority; andi therefore, I think the upper house 
are right, ilotwithstanding this claim, in which 
they might be supported by the proprietary, be- 
cause it is unreasonable, for one branch of the le« 
gislature, to assume a power of taxing the other^ 
by officers of their single appointment^ 
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As to the insufficiency of the allowance of the 
commissioners of the loan office. 

My lord should not meddle with this question, 
which is proper to be discussed, and settled, by the 
two houses, as it concerns only the quantum of al- 
lowance, for the officers, and does not encroach 
upon any of the proprietary's rights. 

As to the duties required from lord Baltimore's 
private officers, his agent, and receiver. 

Here, my lord ought to interpose, for it is a great 
indignity to compel his lordship's agents into a 
public service, without making them a liberal al- 
lowance, and compensation, for their trouble. 

As to that required from the sheriffs. 

This my lord will leave to be debated by the two 
houses. 

As to.the power of the upper house t^ examine 
claims and accounts. 

The upper house are right in making a 
stand to this clause in the bill, and should take 
care how they admit encroachments of this 
kind, when they are supported, by arguments, 
drawn from the exercise of the like rights, in the 
house of commons here. The constitutions of the 
two assemblies differ, fundamentally, in many re- 
spects; our house of commons stands upon its 
own laws, the lex parliam. whereas assemblies, in 
the colonies, are regulated by their respective char- 
ters, usages, and the common law of England, and 

• 

will never be allowed to assume those privileges, 
which the house of commons are entitled to justly 
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here, upon principles, that neither qap, nor must 
be applied to the assemblies Qf the colapie*. 

As to the narrowness, of the exemptiQn of per- 
sons tp be assessors. 

My Iprd h^vS nothing to (Jp with this. 

As to the double tax on noiyurors. 

My lord would do right to join with the upp^r 
house, in opposing this double tax, becau3ie it is a 
breach of public faithj^ and teiid* to subvert the 
very foundation of the Maryland cqnatitutian> and 
can be excused, by nothing, but a well-grounded 
jealousy of dangerous practices, wd di$^ectiaii, in 
the papists. 

As to the clauses enabling debtors awd tenants 
to retain. 

This is very absurd, but my lord need not meddle 
with it. 

As to the tax on non-residents Oind in) ports. 

The upper house are clearly rif ht^ in that part 
of the objection, which relates to British n^-^ 
chandi^e imported; for I am satisfied the wotbi&r 
country will never endure such an ia^ppst upoa 
their trade. The province may, by the sai>H> 
rule, prohibit the importation, as wqU s^s they 
may tax the merchandise imported ; and it seems^ 
tQ be a very unwarrants^ble attem.pt, to make 
the English importer of goods, carried to Mary- 
land, in the way of trade, p^y a tax foi' tl>e de- 
fence of that province,, for no other consideration 
bi|t the liberty of trading tlxere^ to which they have 
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au original right, which cannot be invaded, dtmi- 
nished, on even regulated, by any thing this pro-^ 
vince ever cun do. 

As to the tax on tenants for Ufe. 

My lord will leave this to be settled by the twa 
bouses. 

As to the tax on uncultivated lands. 

This seems to, me a very unreasonable tax, and 
ought to be resisted by the proprietary, because it 
seems principally to be levelled at his estate. 

As to the tax on plate, and ready money. 

My lord hjas nothing to do with this. 

As to the tax on the governor. 

This is rather an uncivil, than unjust tax ; and, 
therefore, the upper house would do^well to op- 
pose it, as far as they may in i^ason. 

Having given my sense on each of the objec- 
tions, so far as they have been taken up and jnain- 
tained by the upper house, in the margin of that 
part of the case, I shall only add here a general 
piece of advice to lord Baltimore, that in this dis- 
position of the lower bouse to assume to themselves 
any privilege, which the English house of com- 
mons ei^oy here, his lordship should resist all such 
attempts, where they are unreasonabte, with firm- 
ness, and sliould never allow any encroachments 
to he established, on the weight of that argument 
6i«\g5^y ; fw I am satisfied neither the crown, nor 
the parliamei^, will ever suffer those assemblies to 
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erect themselves into the power, and authority, 
of the British house of commons. 

C. Pratt. 

(3.) The opinion of the attorney and solicitor- 
gmerah Henley ^ andVorke, htm far theproclama' 
tian of martial Uno suspends the functions of the 
council. 

To the right honorable the lords commissioners 
for trade and plantations. 

May it please your lordships^ 

In pursuance of your lordships' commands, sig- 
nified to us by Mr. Pownall, in his letter of the 22d 
instant, acquainting us, that your lordships had 
received two letters from Henry Moore, esq. lieu- 
tenant-goverjnor of Jamaica, informing your lord- 
ships, that he bad, in consequence of advices, which 
he had received of an intended invasion of that 
island^ caused martial law, to be proclaimed ; and 
that hi.^ majesty's council, upon being summoned 
to meet, in their legislative capacity, had refused to 
do any business, alleging, that neither they, nor 
the assembly, had any right to sit, or transact busi- 
ness, after the publication of martial law; and also 
transmitting to us copies of the lieuten ant-go ver- 
npr's letters, and of two other papers, containing 
the reasons assigned by the council, for their 
opinion, and their answers to several questions 
propounded to them by the lieutenant-governor, 
and desiring us to take the same into our con* 
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sideratiori, and report to your lordships our 
opinion thereon : we have taken the same 
into our consideration, and are of opinion, 
that there is no foundation^ for the notion of 
the council, that the proclaiming of martial 
law suspends the execution of the legislative 
authority, which may, and ought, to continue 
to act, as long as the publio exigencies re- 
quire. 

Nor do we apprehend that, by such proclama* 
tiou of martial law, the ordinary course of law and 
justice is suspended, or stopped, any further than is 
absolutely necessary, to answer tlie then military 
service of the public, and the exigencies of the 
province. 

Jan. 28, 1757. Robt. Henley. 

C. YoRKE. 

Third. Of the representative assembly. 

(1.) The opinion of the attorney ^general Raymond^ 
on the king^s power y to grant the privilege of .having 
an assembly^ and on the right given by the kifig^ to 
particular districts, to choose delegates. 
. To the right hon. the lords commissioners for 
trade and plantations. 

May it please your lordships* 

In humble obedience to your lordships^ com- 
mands, signified to me by Mr. Popple, by his 
letter, dated the l4th day of June, 1722, that I 
should send your lordships my opinion, whether his 
W^jesty may legally alter the present constitution 
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of the assembly in New Jersey, in such manner as 
Mr. Burnett, his majesty's governor, there says, in 
his letter, would be for his majesty's service, and 
ia what manner it might be most properly done, 
(for which purpose, the extract of Mr. Burnett's 
letter, and his printed speech, to the assembly, ia 
which is set out a true copy of his instruction, and 
the printed acts of that colony, were sent to me, 
and are herewith sent back to your lordships,) I 
have reaul over the said extract of Mr. Burnett's let- 
ter, hi& speech, and the act of assembly rappoeed 
to haye been passed in lord Lovelace's lime, in 
New Jersey, page 5, intitled, " an act ^ reg«-» 
lating the qualification of representatives, to serve 
in the general assembly, in the province of New 
Jersey ;*' and considered thereof. 

And I certify your lordships, that, as the right 
of sending representatives to the assembly, and 
the qualification of the elector and elected, for any 
thing appearing to n^, were founded originally 
on the instructions given by the crown to the go- 
vernor of New Jersey, and, as ia observed by Mn 
Burnett, lias already received alterations, by dif- 
ferent instructions, given in lord Cornbury's time, 
^nd the election, which before was left in sdl the 
freeholders of East Jersey and West Jersey, respect- 
ively, tp choose twelve representatives^ was al- 
tered> and fixed in the method now estabttslied, as 
those new inetmctions given in lord 0>rnb»ry^s 
tMBse, made the akeralion, whiph at present is in 
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force, I am of opimoii) by the same reftson, by new 
instructions to be given by his majesty, his atajesty 
may lawfully make sucll edtabUjibmeBtSy as to 
the electing, and sending, representatiiws to the 
assembly, as Mr. Burnett, in his letter, desires; 
and ixnieed the reasons used by Mr. Bornett, in fa« 
vour of sudi an alteration, seems to me to have a 
great weight. But if there had been any act of 
assen\bly pasaed, and approved by his majesty, 
whereby the manner of choosing representatives, 
and the qoaUfica^ions, had been fixed, that would 
have had a different e^ct ; bat nothing of that na- 
ture appears to me, for, as ta the act said to be 
passed, by lord Lovelace, it being an act contrary 
to the instrttctions, and never approved, by the 
CFOWB, seems to me void, whidi Mr* Burnett has 
observed in his letter. Therefore^ upon the whole 
matter^ I apprehend his majesty may, in point of 
law, comply with Mr. Biirnett'ss request, in em- 
powering the new county of Huntertoa to send 
two repr^sefiCativ€85^and cestfain the town of Salem, 
from sending any representatives for the future, if 
it shall be his royal pleasiire so to do; and the 
manner tvbereby it may be done, 1 conceive, may 
be by his majesty aending his governor there, new 
inafcruCtions, for that purpose. 

Sept. i6, I7£3. Roi^ lUTiMw^; 

(fi.) Tfx apinion of the attorney, and fiolicitt^^ 
general, Bffder, and Murray^ upon the muif$g 4ff 
'iftriU^for cho^img mdu representatives. 
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To the right hon, the lords commissioners for 
trade and plantations. 

May it please your lordships. 

In pursuance of your lordships' desire, signified 
to us by Mr. Hill, in his letter of the 10th of June 
instant, representing, that your lordships having 
lately received a letter from William Popple, esq. 
his majesty's governor' of the Bermuda Islands, 
dated the 16th of February last, relating, among 
other things, to his having, upon the assembly's 
neglecting to meet at a certain time, to which they 
were adjourned, issued writs, for the electing new 
representatives, without the dissolution of the as« 
sembly y and transmitting an extract of so much of 
the said letter, and copies of such papers therewith 
transmitted, aj> relate to this proceeding ; and de- 
siring our opinion, whether the said governor, 
when the speaker, and all the members of the as^ 
sembly, neglected to meet, at the time to which 
they were adjourned, on the 5th day of Febriiary, 
in the morning, could legally issue writs, for choos-- 
ing new representatives, without dissolving that as- 
sembly; and, whetber the representatives, chose 
by virtue of such writs, issued as aforesaid, by the 
governor, without a dissolution of the assembly, 
will constitute a legal assembly, so as to lAaJce the* 
proceedings of such assembly valid: we have 
taken the. said papers into consideration, and 
are of opinion, that neither the assembly was 
dissolved, nor did the members lose their i^eats 
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by their not meeting at twelve o^ clock on the 5th 
of February, 1747-8> and that there was no ground, 
for the hasty step taken, in issuing new writs, for 
supplying their pl^^ces: and, as the writs were 
issued, not upon the foot of any supposed dis- 
solution, but to supply vacancies, that had not 
happened, we are of opinion, the members so 
returned on those writs were unduly chosen, and 
cannot constitute, or sit, as a legal assembly, 

June 18, 1748. D. Ryder. 

W. Murray. 

(3. ) TTie opinion of the same lawyer Sj on the right 
of the crown, to enable particular towns, to send dele^ 
gates to the assembly. 

To the right hon. the lords commissioners for 
trade and plantations. 

May it please your lordships. 

In pursuance of your lordships' desire, signified 
to us by Mr. Hill, in his letter of the 2Sd of Ja- 
nuary, 1746-7, representing, that your Iprdships 
having received a letter from Banning Wentvvorth, 
esq, his majesty's governor of New Hampshire, in 
which he acquaints your lordships, that the assem*-. 
bly of that province have refused to admit the re- 
presentatives of five towns, and districts, (to which 
he had itsued writs in his majesty's name, to elept, 
and send members to the assembly,), to $it and 
vote in the choice of a speaker, and that Mr. Hill 
is directed by your lordships, to enclose to us an 
extract of so much of the said, letter, as reliates 
thereto^ as also papers therewith transmitted, con-, 
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taming aft 'account ©f the as^n>bly's proceedings 
in tbfs affSMr5 nnd a copy of tlie twenty-^iglitii ar^« 
cle of bis m&^siy*s instructions to Mr. Went worlJh, 
which relartes to the settling of townships^ (aH i^idh 
are herewith returned,) and to desire onr opinion 
concerning this matter, and what may be :propef 
for his majesty to do therein ". we have takra 
the same into consideration, and are of ojrt-^ 
nion, that as the right of sending represttrta- 
tives to the assembly, was founded origintflly on 
the commissions, and instructions, given by the 
crown to the governors of New Hampshire, his 
majesty hiwfally may ej^tend the privilege, of send** 
ing representatives, to such new towns, as his flMu 
jesty shall judge to be, in all respects, worthy 
thereof. 

We therefore iiumbly submit, that it may4>e ad-^ 
visaWe for his majesty to send positive instructions 
to the governor, to dissolve the as^emWy, as soon 
as conveniently mray be, and, when another i* 
called, to* send writs to the said towns, to elect re» 
presentatives, and support the rights df such repre- 
sentatives when chosen. 

March 18, 1747. D. Ryma. 

-W. MtJKfiAr. 

(4. ) Mr. Fane's opinion on the same paHlt. 

To the right hon. the lords comnri^sioners for 
trade and plantations. 
My lords. 

In obedience to your lordship$* eommati^, tif-' 
nified to mt by Mr. Gelltbtand, deiHring i«y xfpu 
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tkkm tm the matters contained in the extract of a 
le?tter from Mr. Went worth, his majesty's governor 
of New Hampsfaife^ and in several other papers, 
relating to the proceedings of the assembly of that 
provirfce, I have carefully read over the said ex- 
tract of Mr. Wentworth^s letter, the chmse in the 
commission of John Cntts, esq. dated the 8th day 
of September, in the 31st year of king Charles the 
Second, relating to the calling the assembly of the 
said province, the clause in the commission of Sa^ 
mnel Allen, esq, governor of the said province, in 
the reign of king William and queen Mary, relate 
ing to the said assembly, the 38th clause of the 
itksltructions given to the said governor Wentworth, 
in the year J 741, the copy of his majesty^s writ, 
fty which the assembly of the said province was 
convened, and the sheriff's return thereon, and the 
copy of the proceedings of the said assembly, from 
the d4thday of January, 1744, to the 29th of the 
same month inclnsive, which were sent to me, and 
are herewith returned to your lordships. 

And I beg leave to observe to your lordships, 
that, as the right of sending members to the gCr 
iteral assembly of the said province, appears to me 
lo be originally founded on the said commission to 
the said John'Cutts, to be president of the council 
of the said province, by which commission, as well 
iSie persons, who are to choose such deputies, as the 
time and place of their meeting, ar^e left to the dis* 
^tetfon of (he $aid priesident apid council : and, as 

T 
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by the commission granted by king William and 
queen Mary, to Samuel Allen, esq, to be governor 
and commander-in-chief of the said province, the 
assembly of the freeholders thereof is directed to 
be called, in such manner and form^ as the said 
governor, by the advice of the council, shall find 
most convenient for his majesty's service, which 
powers of the said governor and council, do not 
appear to me to have been taken away, or 
abridged, I am of opinion, that the governor and 
council of the said province, for the time being, 
may, by his majesty's writ, command the sheriff of 
the said province, to make out precepts, to be di- 
rected to such towns, parishes, and districts, with- 
in the same, as they, the said governor, and coun- 
cil, shall think fit, requiring them to elect and send 
fit persons, duly qualified to represent such towns, 
parishes, and districts, in the general assembly of 
the said province. 

And it likewise appears to me, that the several 
precedents offered by the assembly of the said pro- 
vince, in support of the rights being in the said 
house, or general court, to grant the privilege to 
towns, or parishes, to send representatives to sit^ 
the general assembly, do not sufficiently prove, or 
make out, such right, most of them being cases, 
where such right was granted by his majesty's 
charter, and confirmed by act of the assembly, as^ 
sented to by the governor and council ;. and any 
modern instance of the assembly alone, taking oi^ 
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themselves to grant such privilege, appearing to 
me an high encroachment on his majesty's prero- 
gative, and tending manifestly to vest the whole 
government of the province in the general court, or 
house of representatives. 

And, as it is represented in governor Went- 
worth's letter, that the five towns, or districts, 
therein mentioned, pay near one-fifth part of the 
provincial tax, it seems to me, that the said go* 
vernor acted properly, in directing the said towns 
to elect and send representatives to the general as- 
sembly ; and, that the assembly have acted arbi- 
trarily, and illegally, in excluding such members, 
bdFore they proceeded to the choice of a speaker. 

But, in order that no doubt may remain, con- 
cerning the right of the said towns to send such re- 
presentatives, and as it may hereafter be necessary 
to empower other towns to do the like, pursuant to 
the 38th article of the said Mr. Wentworth's in- 
ftructions, for the settling new townships, who are 
to have and enjoy all the immunities and privileges, 
as do of right belong to any other parish, or town- 
ship, within the i^aid province, I apprehend it may 
he expedient for his majesty, in case it shall be his 
royal pleasure so to do, to make some new esta- 
blishment, concerning such elections, which, I con- 
ceive, may be done by sending instructions to the 
governor of the said province, thereby empower- 
ing the said towns, and districts, and also any other 
jQiew townships to be settled within the said pro- 

T 2 
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vinqe^ pui^su^nt tcx the aforesaid article, under ^nic^ 
restrictions as his majesty, in his royal wi^dpiqi. 
shall think fit, to choose and send representatives to 
sit in the said assembly, or general court, and 4i* 
recting the said governor to issue proper write, and 
precepts^ for that purpose, whiph injsttructiQn^^ I 
ajm of opinion, his majesty,, in case he sholl sa 
think fit, may accordingly send to the said govef^ 
nor, lawfully, and consistently, with the con^titutAQO. 
qf the said province. 

July 1, 1746. Fran. Fans. 

(5.) The opinion qf the attorney and solicitor^ 
general, Ryder, and Murray^ on. the s&me points, 

Case. — On the 28th of November,. 1746, aa^ct 
wa;s passed in his majesty's.proKrinco of North Cwo- 
liqa;^ intitled, ^^ an act for the better ascertaiping tfa^^ 
number of memb^s to be chosen for the seyeral 
counties within this provincje,, to sit and vote v^ ge^ 
n^ral assembly, and for establishing a more equal 
representative^, of all his m^esty's subj,ecj!;&f,..in.tfa0 
house of burgesses/' 

'The preamble of this law sets, forth, that the in- 
habitants of several of the qorthern cjojUDtie^ hadt 
assumed to theniselves, the privilege of ch^oisiog: fiv» 
pjer^qns to represent th^m in genecaL assemjU^ 
without any pretence for such qlaim, while thtee 
of the southern and western counties, who, ate- 
more numerous, and contribute, much more ta tfae^ 
gene^ral t^, were represented pnly by: two: meini^. 
bgrs,, which irr$^^uj[9,rity had been: ^tended, wilrhi 
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great inconvenience; and therefore directs, that 
every county, already erected, or to be erected, 
l^hall, for the future, choose two representatives to sit 
in general assembly, and that fourteen members 
j^all tohstitute a quorum of the assembly. 

Tliis act having been transmitted to the lords 
commissioners for trade and plantations, by Mr. 
Johnston, late governor of this province, a peti- 
tion was soon after presented to the king, on be- 
kalf of the inhabitants of the northern precincts or 
counties of Chowan, Perquimans, Pasquotank, Cur- 
rituck, Berty, and Tyrrell, complaining of the said 
governor, of having passed the said act, in an ille- 
gal, improper way, and praying to be reinstated in 
their just rights and privileges. 

This petition having been referred, by his ma- 
jesty, to the lords of the committee of council, was, 
by their lordships, referred to the board of trade, to 
consider thereof, and report their opinion upon it. 

Upon a hearing, before the lords commissioners 
for trade and plantations, of the petitioners, in 
consequence of the said reference, and it appearing, 
Ihat they were not able to prove the allegations of 
their petition, for want of evidence, their lordships 
made a report to the lords of the committee of 
council, and submitted, whether it would not b^ 
proper, that orders should be given to admit the 
petitioners to examine witnesses in the province, 
ifi support of the petition, as also to allow the like 
liberty to the governor, to examine witnesses on 
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his part^ and to direct him to return his answer to 
the complaints contained in the said petition^ and 
to transmit copies of the minutes of the general 
assembly, and of such other papers as might be ne- 
cessary, for his majesty's full information in this 
affair. 

In consequence of this report, the lords of the 
committee of council were pleased to direct, " that 
a copy of the said petition of complaint should be 
transmitted to Gabriel Johnston, esq, governor of 
the said province, requiring him to return his an- 
swer thereunto, in writing, with all convenient 
speed ; and that the complainants, or their ageuts^ 
should be at liberty to take copies of all records, iu 
any of the public offices, in the said province, 
touching the matters complained of, as the said 
complainants, or their agents, should thinly neces- 
sary, to support the said petition of complaint; and 
that the same should be delivered to the complain- 
ants, or their agents, signed and authenticated, in 
the usual manner, under the seal of the province, 
upon paying the usual fees for the same ; and that 
free liberty should be also given to all such per- 
sons as the said complainants, or their agents, 
should name, as also to all such persons as the said 
governor should name, to make affidavits before 
the chief justice, and judge, of the court of admi* 
ralty of the said province, or either of them> of 
what they knew touching the premises, particu«> 
larly, as to the practice of the 3aid proviace^ with 
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regard to a majority of the assembly being present, 
before any business could be proceeded upon; and 
likewise, with regard to the number of representa- 
tives, sent by each of the northern counties to the 
general assembly, from the year l690j to the year 
1746; and that such chief justice, or judge, of the 
admiralty court, or either of them, should summon 
before him or them, such persons, as the complain* 
ants, or their agents, should name, as likewise such 
as the said governor should name, and take their 
affidavits, and examine them upon such interroga- 
tories, as should be exhibited for that purpose, 
which the said governor was to signify to the said 
chief justice, and judge, of the admiralty court, as 
soon as might be ; and that the complainants, or 
their agents, should deliver unto the said governor, 
copies of such affidavits, or depositions, as should 
be made or taken in this matter, on their part ; as 
also, that the said governor should deliver unto the 
said complainants, or their agents, copies of his 
answer, and of such affidavits, or depositions, as 
should have been likewise made on his part, within 
the space of three months after the receipt of the 
said order; as also, that within thirty days after re- 
ceiving each other's proofs, the said governor 
should, in like manner, exchange with the said 
complainants, or *their agents, the replies that 
, should be made by affidavits, or depositions, be. 
fore they were transmitted, and that the whole 
matter should be returned under the seal of the said 
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province, within the space of six months, from the 
time that the said order should be served upon the 
said governor of the province of North Carolina ; 
and that the said governor should transmit the mi- 
nutes of the general assembly of the said provipce, 
in November, 17469 with the names of such mem« 
bers as were present at their first meeting, the 
names of such as were sworn in afterward^, arid the 
whole- number present during the continuance of 
that session, and also attested copies of some of 
the writs, issued for calling assemblies, antecedent 
to the year 1736, if the same form had been con- 
stantly observed, and if there had been any varia* 
tion in the form of those writs, then to send copies 
of such as had so varied, and also copies of the re- 
turns of such writs, together with a copy of the or* 
der of the palatine's court, in the year l6y6, du 
recting five members to be chosen for the northern 
counties, and that the same should be properly 
authenticated, under the seal of the said province, 
and transmitted, at the same time, with the afore* 
mentioned proofs and depositions; whereof the 
said governor of North CaroHna, the chief justicCj, 
and, judge of the admiralty court, and all others, 
whom it might concern, were to tajce notice, and 
govern themselves accordingly." 

In consequence of this order, the papers and 
other evidence, thereby required to be transmitted, 
were laid before the lords of the committee of conn* 
pil| who referred them tp the lords commissioner^ 
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for trade and plaatatious, with directioasi to pro- 
ceed in the examination of this affair^ and make a 
further report thereupon. 

On the doth of April, 17^i their lordships re-- 
ferred the said act to his m^esty's attorney and 
solicitor^general, together with a copy of an order 
of the lords of the committee of council, referring 
to their lordships the petition and representation of 
the inhabitants of the northern counties against 
the same, and all the papers and evidence tranjgk 
mitted, as well in support of the said petition, as of 
the proceedings of the goTeri]^or, and oouncil, and 
as3embly, in passing tl^e said law, and desired 
their opinion, whether it might be proper, consist- 
ently with the just rights of the inhabitants, and 
the constitution of the said province, to be con- 
firmed by his majesty. 

On the 1st of December, 1750, his majesty's at- 
torney and solicitor-general reported, " that they 
had considered the said act, and had heard council 
for and against the same : that, although the gover- 
nor of North Carolina might certainly prorogue 
the assembly to meet at such place and time as he 
should see proper ; and, although it had not been 
made out sufficiently to their satisfaction, that the 
presence of a majority of the whole assembly was 
absolutely necessary to the doing any business, as 
alleged by the petitioners against the said act : yet 
Ihe act appeared to have been passed by manage- 
ment, precipitation^ and surprise, when very few 
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members were present ; and^ that it is of such a 
nature and tendency^ and has such effect and 
operation, that the governor, by his instructions, 
ought not to have assented to it, though it had 
passed deliberately in a full assembly ; and that 
they were of opinion, that the said act is not pro- 
per to be confirmed." 

The points, upon which the legality, or illegality, 
the propriety or impropriety, of this apt depend, 
are: 1. The right which the inhabitants of the six 
northern counties claim of sending five representa- 
tives, each, to the general assembly ; 2. The neces- 
sity of a matjority to constitute a quorum of the 
assembly; and, 3. The manner in which the act 
in question was passed. 

In order to judge erf the two first of these points, 
it will be necessary to revert to that period, when 
first an assembly was constituted, in this colony, 
and to state such regulations as have, from time to 
time, been made, with respect thereto, and by 
what authority the several places, which have sent 
members to the assembly, have been empowered 
so to do. 

In 1663, soon afi:er the grant, made by king 
Charles the Second, of Carolina to the lords pro- 
prietors, they, by a commission under their hands 
and seals, erepted all that part of the grant, which 
lay to the north-east of Chowan River, into a se#. 
parate and distinct county, by the name of Albe« 
marie county. 
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In 1667 y the proprietors, appointed Samuel Ste- 
phens, esq. to be their governor of Albemarle 
county, with a power of nominating twelve per* 
sons to be his council, and to call an assembly of 
twelve persons, to be chosen from among the free* 
holders, until the county should be divided into 
parishes, districts, or divisions, and then each divi- 
sion, district, or parish, was to send two representa- 
tives, who, with the governor, and council, were to 
form a general assembly. 

In 1669, the proprietors of Carolina formed a 
model of government, for the better ordering and 
ruling the province, commonly known, by the name 
of the fundamental constitutions of Carolina. 

By these constitutions it was directed, that a 
parliament should be held once in every two years, 
to consist of the proprietors, or their deputies, the 
landgraves and cassiques, and one freeholder, out 
of every precinct. 

These constitutions, however, were never re- 
ceived, or acknowledged, by the people ^ and, in 
16939 were laid aside by the proprietors them- 
;5ejves. 

The proprietors again, in I679j framed a new 
$et of fundamental constitutions, with some little 
variation, as to the succession of officers, and these 
were sent to the governors of the several districts, 
in Carolina, which were then three, viz. Albe- 
marle, Craven, and Clarendon. 

With these fundamental constitutions, the go- 
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venior of Albemarle county had instructidnis to 
issue writs to the four preciwcfts oF that county, rfe- 
quiring ttiem to elect eafeh five freteholders, to be 
ttieir representatives in asseuibly, who were to go- 
vern tbemselv^, according to the rules laid down 
in the fundaniefital constitutions. 

In 1691^ colond, Ludwell was appointed govfel-. 
nor of all Garolina, with instroctionB, from the pro- 
prietors, to call a general as^fftibly, to consi^ of 
twenty members, viz. 

For Albemarle county . . .5 

For Berkeley county . , . 5 . 

For Colleton county . ♦ .5 

For Craven county . , .5 

20 

And when any new county was erected, ^nd 
should make it appear, that there were forty free- 
holders, inhabitants of it, to have a privilege of 
sending four members to the assembly, and then^ 
the whole to be reduced to four, for each county. 

The said governor was further directed, by nn 
additional instruction, to appoint a deputy-gover- 
nor of North Carolina, if he thought proper; and, 
if he should find it impracticable for Albemarle 
county to send delegates to the general assembly, 
to direct Berkeley, and Colleton, to send seven each, 
and Craven six. 

The same powers^ and directions, given to colog- 
ne! Ludwell, were given, by the proprietors, to Mr, 
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Smithy and Mr. Arobdale^ hU successors, in tha 
government of Carolijia) in 1699, and l694, thfe 
tatter of whom, at a palatine's^ court, holden in 
l69<5, ordered writs to be issued out to the several 
precincts of the county of Albemarle^ for electing^ 
five burgesses for each precinct ; and the precinct 
of Pamptioo^ without the limits of Albemaiile, to 
the southward, in the county of Arehdale, was 
erected into a county, by the nacne of Bath, and 
eoipowered to send two members to the assembly. 

In 1705; Bath county was, by an order of a 
council of the proprietors* deputies, divided into 
tiiree precincts, by the names of Pamptico, Wick- 
ham^ and Arehdale, each ot which were, by the 
said' opder, empowered to send two members ta the 
assembly. 

Some tinae^ after this, the particuhtr time not ap- 
pearing, the thr^ afopemen4noned counties were^ 
by the succeeding governors, appointed by the 
proprietors^ into four counties, by the name of 
Beaufort, Hyde> Crav^n^ and Carteret, each of 
which sent two members to- the assembly.; and) m 
1715, two towns were erected, in the aauthern dis- 
trict, by the name of Bath Town,, and Eden ton, 
the fir^t of which was empowered, by an act of the 
legislature, to send one member to the^ assembly. 

In the same year, an act was passed, in North 
Carolina, intitled " an act relating to the biennial, 
and other assemblies, which directed, that each 
precinct, in Albemarle comity^ y\«^ Chowan, Per- 
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quimans, Pasquotank, and Currituck, should send 
five members to the assembly, and every precinct, 
in every other county, or counties, then erected, or 
thereafter to be erected, to send two ; but this act 
was repealed, by his majesty's order in council, 
dated the 21st day of July, 1737. 

la 1722, a new precinct was, by an act of as* 
sembly, erected out of the county of Albemarle, 
called Berty precinct, and empowered to send five 
members to the assembly, as was Tyrrell precinct^ 
in the year 1 729. 

In 1729, the crown purchased the sovereignty 
of both Carolinas, from the proprietors, and also 
seven-eighths of the property of the lands, which 
purchase was confirmed, by act of parliament, and^ 
in consequence thereof, his majesty appointed a 
governor of North Carolina, with a power of call- 
ing assemblies, according to the laws, and asage, of 
the said province. 

It appears, from the journal of the first assembly, 
called after the crown's purchase, that the assembly 
consisted of forty-one members, viz. 

For Chowan precinct . . .5 
Perquimans . . • • 5 

Pasquotank . . . S 

Currituck 5 

Berty 5 

Tyrrell . . . . • 5 

Carried forward .30 
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Beaufort 




. 2 


Hyde . 




. 2 


Craven 




. 2 


Carteret 




, 2 


Edenton 




. 1 


Bath Town 




. 1 


Newbern 


* • # • 


. 1 
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During the administration of governor Burring* 
ton, the first governor, the following precincts 
were erected in the county of Bath, by the gover- 
nor's order, viz. New Hanover, Edgecumbe, Bla- 
den, and Onslow, the two last of which were con- 
firmed, by act of assembly, 1734. 

In 1733, Gabriel Johnston, esq* was appointed 
governor of this province; and the first assembly 
which met after his arrival, was composed of forty- 
nipe members, viz. 
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Perquimans 

Currituck 

Pasquotank 

Berty 

Tyrrell 

Beaufort 

Hyde 
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Craven 


^ K 


• « 


2 


Carteret 




• 1 


. « 


£dgecumbe 




• i 


i 


New Hanover 




• • 


. ^ 


Bladen 


, 


• 
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Onslow 




• 


ft 


Edenton 


, 


• 


1 


Bath Town 




• 


1 


Newbern • • 




• 


1 
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In:1736r the writsr issued by the govemer, fer 
cafiing assemblies^ wbich'^ before thafl time, di^ 
rected the nartherii' eountie£» to mnA ewki fire 
members, were allered, and they meP6' (firectsd' M 
sendi not any parliotitar nmulkr; but Mpresenta- 
tnoes, only, in general wopAs. 

During the aidMinistra^on of gidV^rmr J<ehnrtoiv» 
part of Berty county was, by an* acfc of assembtjf, 
erected into a separate county, by the name of 
Northampton, and empowered to send two- repre* 
sentatives to the assembly; and the same act di- 
rected, that Berty county, for the futurCjL shall 
send but three ; and, at the same time, Edgeenmbe 
county, which had been erected, by governot Bur- 
rington, and had sent two members to- the assem- 
bly, was confirmed, in that privilege, by act of 
assembly. 

la. 17399 the town of ^ibxiin^il WW erected 
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by act, and empowered to send one representative 
to the assembly; and, 1746, a little before the 
passing of the act in question, two other c6mities 
were erected, by act of assembly, ih the southern 
district, called Granville and Johnsotf, and em- 
powered to send each two representatives. 

From the foregoing state, therefore, it appears, 
that at the time of passing this act, the province 
was divided into seventeen counties and four 
towns ; that four of these counties, in the county 
of Albemarle, viz. Chowan, Perquimans, Pasquo-' 
tank, and Currituck, had, from the first establish- 
ment of an assembly, chosen each five representa- 
tives, and the other two in the same county, vi2. 
Berty and Tyrrell, had been empowered by the 

r 

acts, by which they were erected, to send the like 
number, and did actually send the like number, 
until Berty county was limited to three by the act 
which separated Northampton from it, and that 
the other eleven counties, in the southern district, 
commonly called Bath county, had never sent 
more than two each. 

Since the passing this act, two other counties 
have been erected by act of assembly, in the 
southern district, by the names of Dupplin and 
Anson. 

As to the second point, viz. the necessity of a 
majority to constitute a quorum of the assembly, it 
appears by the charier granted to the first pro- 
prietors of Carolina, in 1663, that they had a 

u 
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pK>wer of majcing. If^nr^i wi^ tb^ adyicQ,, asfsqut, 
aad> approbatioQi of t^^ freQif^^^nofi the^ saidpror 
Y^iccw or of the gr:^atQr psurt of th^m^ on oC tl^ 
df^legat^. or deputi/^s; ;, and i|:^ a declafva^tion sqoO; 
after puMisbed by. th^ proprietpra, st^fatu^g forib* 
the encouragemex^ to, b^ aUow,€^d t<^ per^^oqs who 
shoqld settle i^ tha|rf, province, they declare tbfit 
tbey will emipower thct m^r part of the freel^^r 
ers, or their deputies, or assembly^ioei^ to b^ h^ 
them chosen out of; themselves, to make tl^^ir o^n 
Hws. 

. By the iastructiQU- given to governor Stephensy 
in 16679 to call an assembly^ it W£^. declaimed, that 
th^ should-have a^pqwer of ascertaining tl^.ir ow4> 
^oruiQ, provided it was. not less. than one^thirdnofi 
the wiio^e n^l^ber. 

By,,the fundamental constitutions^ it is^decJiared, 
th^ the qjuctrum of the parliament shall be qner 
I^f ofrthe n^nj\ber,i 

%^the instrnction gfven tc^ cojtone) LudvirelU and> 
i^ his suQcessiCMrs in the government, of M(^«/^'& 
Smith and Archdale^ concerning a^sembUe^^^ thejy-r 
%re* empowered, with, the advice and consenjt, of 
the deputi^ of the prpp^ieto^^, the landgf*^^^s ajad^ 
qas^qpes, and t^e delegates of the fi:ejep^n^ <^}t^ 
major part of them, to make and ordain, l^^t^ 
staiiites, and o^^dinances. 

It does not appear, from an3vbo»Q|i3tpi?,p^pV^ia 
the plantation ofilcei what waf^ thO}.. rieg^al^iji^ ox 
JJpagS. witijt rejsp-ept.to the qpoyAro^OjC^thei flfwiw^y 
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frorti the year* 1694 to th6 yeS!r 171*5, when «hfe 
bienhial \^m ^s pasijej, by #hicfr* ft- Wad eiiaCt^^ 
that a qUoram of thfe housfe of btir^si^s shojulif not 
be less than one-haE 

It is to be pf esumted fliat fhifef rtrle wa* observed 
while the act remained in force, and it doi^s a^p^tfr 
that at thf<^ fi'rst assembly ciMed' by ^S9t. BHVring- 
toii, a majority of the nleiAbers vtet$i jirescfnt thfe 
first day bf th6 s^ssibh ; and that' oW the ht da!y of 
Janua^jS 173^4^ th^ jfirst dky of thfe meetiii^ of tUb 
first' assembly called by Kfi*. Johnston, t'he' siife- 
c^eding goverhbi', be adjburnfed thi^iby oii-accomit 
of there libt; being a liiajbHty ^ireserit 

As to the third liotnt, VizVthe rilkrinclr bf pdsi^iitg 

the law, it'appekrs by the jourrikls'of thi6'^i|fettlBTy, 
that the assembly by wHifch^ this' lattr' v^S' ^as^ 
met first at NFewbiirn; oil the' I2lb cfey of Jiib^, 
1746, attd' were jjrdfogned' to the^ ^ st* day' of l^To- 
Tethbdr, to beth^ hdd ait WiWiiti^oti',- that thSy 
i«^t at Wilmington' bn tbe ssiicj day, fdnrheeti 
memberisr being jlfeisietof, When the bill ribtv iif qnfe$* 
tidii Was^^ moved fehr, a'rtd'brbugfft ih'sihtfreadi atid 
brdered to be sent to tlie codhtfi^tHe nex* A)s^; 
that'otf tbe 24tfait was received 'back, a^drekd'a 
^etoiid time', andi;liat' it was'read'a^ tHitd' time- and 
passed the* riext' day. 

This method 6i' piroc'eefdf ng iri'^risSing tlns^ aJdt, 
is represepted* by the ribrthem counties' aS' a dt^sf^ 
of the gov6Himerit to enshare atfd- eritra^i^tbfett^: 
the town of Wilmington, to whicK the'^tift^ 

tr a 
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was prorogued^ being two hundred inUes from 
their, habitations^ and where it was not possible for 
them to attend, and that the fourteen members 
present were all of the southern district, as well as 
the council, which advised the governor to take 
this step. 

. The governor of the said province, in order to 
show the propriety and necessity of this law, and 
to justify his passing it, acquaints the lords com- 
missioners for trade and plantations, in a letter 
dated thef 9th of March, 1 746, that the northern 
counties having thirty-one votes out of fifty-four, 
and being generally united under the conduct of a 
few designing men, who found their account in 
keeping public affairs in confusion, they had made 
the governor and council^ and the remaining 
members, of no weight in that legislature; for 
they could not so much as meet, unless they 
thought fit to be present, and after they were met, 
if they did not like any bill, they withdrew pri- 
vately, and then the majority of burgesses being 
absent, no more business could be done, so that the 
very being of assemblies depended on their whim 
and humour, and not on the king's writ and go- 
vernor's proclamation and prorogation : that this 
was no imaginary consequence, but a real effect, 
which had happened more than once within four 
year&, when he had waited with the council for 
three or four weeks> and been obliged to separate 
Without doing any one thing ; that when he pro- 
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rogued the assembly in June, 1746, to the middle 
of November following, then to meet at Wilming* 
ton, they entered into a formal agreement not to 
attend, and to engage as many of the other 
members as they could influence to stay at 
home. 

Quare. — Have all the six counties, viz. Cho- 
wan, Perquimans, Pasquotank, Currituck, Berty, 
and Tyrrell, or any of them, or which of them, a 
right to elect five representatives, to serve in the 
general assembly ? 

Though the case seems very carefully and accu- 
rately stated, we are afraid of giving an official 
T>pinion upon so important rights, where a ques- 
tion has arisen, upon which the parties can have an 
opportunity to be heahl. In general, as the four 
counties first named from the first establishment of 
an assembly are said to have cfaos^i each five re- 
presentatives, and the two counties last named 
were empowered by the acts of assembly, by which 
they were created, to send each the like number, 
and Berty county, by a subsequent act, was K- 
mited to three, we are at ^ loss to find out upon 
what foundation an objection is made to Berty 
county sending three, and the rest five representa- 
tives each. 

Quare. — Is a majority of the representatives 
necessary to constitute a quorum of the assem- 
bly? 

It does not sufficiently appear to us, that a ma- 
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jprity pf -the representatives is neces^fy tp por^stu 
t^\e a <iMorum of th^ ^ssemJAy ; audi .^ ppg^stitu* 
tlfkii \^ very extraor4inary, an4 lj?4>l^ to gwftt ii^- 
Gpnveniepce. 

Qyicere. — ^Was the law in .qi^e^tion legally aQ4 
properly passed ? 

fjpon thi^ qu^stipn we see pp re^^ofi tP %^y ^e 
c^aion yve gas^e by our report qf jbie Jst pf JJe^ 
member, 1 l^Q, above rqfe.f ried to. 

Quaere. — If it should be thojugbt^ propter to i^ 
peal the law, can the crown, by yirtqe of iits pwa 
prerpg^ive, make any iteration wi^ ns^j^ect; to 
\\iB places wl:^ich sen^l representatives \o th(^ a$$^m« 
bly, or direct wifiat nimib^r of repr^ep^^Vieg f^b 
place should send I 

Thpygb it vcmy not be advisable for thp opf^n 
%Q i0ipei(ch rights heretofore granted ftn4 ewoy§4> 
V^ ^hipk, ^& ^he provipcis grows more p^fi^pl^d a^4 
pijltivat?.d> the \xx)^ may er^^J^ tpwns au^ ?om3ttieS| 
Vh^ give ttiep\ the. privilege of phasing ri?pr^e»t^ 
tiyje?. : au4 to preserve ^he king's prprpgaJtive, ym 
^\v^ it Qughjt ratl^er to be done, i^ th^s way, tt^ap 
)?J %c^ of ^ssw^bly. 

Stifice th^s law was pa^^jed^ assej;nl>)ii^s Ijv^ve m^t 
p4 pt^ij^4 ?aftny laws % erecting w;i>rts. p( j^4i'- 
cature and justice, and many proceedings h^ve 
Ixe^^u Iwi4j ^^ judgments giv^ i« ^nch. cQv,i;t«f, 

^j|^/sEr^,T-jf tbe m^ law ?liOHld 1?^ r^^;?^, 
ivill the acts of assemblies of the said provinp^ 



were isubsequeht to the passimg of the l^aid act of 
1746, Init previous to the ret>feal of it,) becooie 
void and illegal by such re^al ? 

We apprehend the acts 6f the asisrekhbly are 
gobd till nepealed^ and, tc^onsequently, vtoid only 
from ntotification of the rep^l ; btrt the panicular 
constitution of tbi» proviiEioe is not istaied as to thfe 
ibrce of tfaek* laws^ till aj^proted w diisapprovtid 
by the king. 

Qtfifre.'^f the said acts lihonkl, by thie repeal 
€f the fetet in l74&, be iHegal and void nb initii^ 
what imethod will it be propiW* for the crown to 
take to indemnify such pfersonis, who hftVe ieUctbd 
«nder the powers and authoritiei^ of duch aets ? 

This MI& Within the answer to the foimdr qiie9- 
lion. 

July 20, liSS. D. RrDxa. 

W. Murray. 

(6.) The opinion af the attorney and solidt&r^ 
genisralj Murray ^ ami Ltoyd^ on the privileges of the 
Jamaica o^HtHily. 

To the right honortlble the lords commissiofiers 
for trade and plantations. 

May H please your lordships. 

Pursuant to your lordiihTpi»' dei$ire, signiified to 
us by Mr. PoWnall, in his letter of the Idth in- 
statit, ^ettihg forth, tbatyoui^ l(tfdi»faips havmg lately 
received a letter from Mr. KnoWles, governor of 
the island of Jermaica, in which he acquaints yonr 
lordships with his having dissolved the assembly 
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there^ for calling in question his majesty's right of 
issuing writs for electing members to sit i\y the 
assembly^ without waiting for a message firiSt from 
them 3 and inclosing to us an extract of the said 
letter, together with a copy of the resolution of the 
assembly, upon which that dissolution was founded, 
{which extract and copy are herewith returned) j 
and desiring our opinion whether the assembly were 
warrantedjin coming to that resolution,, and whether 
at be consjstent with his majesty 's rights and prero- 
j^tive; yre have considered therepfjanddo not think 
^purselves sufficiently informed to give an opinion 
,upon the question so generally stated, because it 
depends upon the constitution of the assembly of 
Jamaica, and the usage, whether, whilst the assem- 
bly is sitting, all vacancies should first be signified 
by themselves to the governor; and yet the ciase 
must frequently have happened. Nothing is trans* 
xnitted to us relative to the particular constitution 
or usage in Jamaica upon this point, and there are 
BO parties to whom we could send for information. 
. What the assembly claims seems analogous to 
the law and practice here; but it does not from 
thence necessarily follow that it is, or ought to be, 
the law there; that must depend upon their own 
constitution apd usage, which, without further 
Jight, we cannot venture to give an opinion upon» 
, April 29y 1765, , W. Mubbay. 

Rich. Lloyd. 
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(7.) The opinion of the same lawyers, whether a 
person chosen into the assembly, had a right to sit, 
he having been conoicted of a crime in England. 

To the right hon. the lords commissioners for 
trade and plantations. 

May it please your lordships. 

Pursuant to your lordships' desire, signified to 
us by Mr. Pownall, in his letter of the S5th in- 
stant, setting forth that your lordships had received 
a letter from Mr. Knowles> governor of Jamaica, 
dated the 25th of January last, acquainting your 
lordships with his having dissolved the assembly of 
that island a second time^ and containing his rea- 
sons for such dissolution (a copy of which letter, 
and the other papers inclosed to us, are herewith 
returned), desiring our opinion, whether Mr. 
Dawes, the gentleman mentioned therein, by 
having been convicted in Englaiid'of uttering trea- 
sonable expressions against his msy'esty, and sen- 
tenced to enter into recognizance for his good 
behaviour for seven years, is disqualified, during 
that term, from being elected into, or sitting in, the 
assembly of Jamaica, he having taken the oaths to 
his majesty, and made and subscribed the declara-< 
tion, and taken and subscribed the oath of abjura- 
tion : we have taken the same into our consideration^ 
and are humbly of opinion, that though the said 
assembly might, in their discretion, have expelled 
the said James Dawes^ in consequence of the said 
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judgment^ yet that the satne was nd legA objec- 
tion to his riglit, or cj^pacity of sitting. 

April £9, 1755. W. Murray. 

Rich. Liarb. 

(8.) The opinion of the attorney ttnd adidtor* 
general, Northey^ mid Harcourt^ how far a reprC" 
sentative, absenting himseify may ie pwAdftd. 

To the right honorable the lords cdmmJsstl>kieri$ 
foir trade and plantations* 

.May it ple&se your lordships. 

In hnmbki obedience to her majesty's com«» 
ifnands in council, signified to us by your kird^jA' 
secretary, we have considered what method majr 
be proposed for punishing such members of tfcfe 
assembly of Barbadoes, as wilfully absent them- 
selves from the said assembly^ whidi consisting .of 
two and twenty, and Meen being repufted there to 
N}>e necessary to be present, eight of them tlbm 
sented themselves vc^tmtarily, atid thereby the 
proceedings of the assembly have been, for a loilg 
time> obstructed; and we do ImmWy import tt> 
your lordships, that the assembly m Barbados 
begim, and bath been contfin^ted, by virtue of the 
commissions granted, from time to time, to the 
govei^nors of that island by her maf^y's pfede- 
.eessoi^, a.nd by her majesty, wbercfby the go^racrr 
Is enabled, by the advice of her mis^esty's council 
there, to summon and call general assemblies of 
the freeholders and fi^lamters there, and, with the 
.advice and i^onsent of the said council suid assem* 
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bly. Of the ms^or part c£ tfaem^ to make laws for 
the public peace, welfare, and good govermneBt of 
that island ; and the nomber of persons of the asp 
sembly being two and twenty, twelve, being the 
majority of thezn, is sufficient to be present, and the 
appointing fifteen to be necessary, which was done 
by an order of the assembly, as we are inforaied, 
and not by order of her majesty or her predeces^- 
sors, or by any act of the assemUy confirmed by 
her majesty, or her royal predecessors, is irregular, 
and could not alter the quorum appointed by her 
majesty's commission. 

As to the case of the absentees, we are hmnbly of 
ppinion, that they being chosen, and having ac«- 
cepted of the places, and acting in the assembly, 
and wilfully absenting themselves without aay just 
occasion, to the total obstruction of all business,, 
th^y fu'e guiHy of an high misdemeanor, in the ese- 
(H^tion of the trust in them reposed, and contempt 
of her majesty's royal authority; and there being 
no power expre^y l^dgf^di by het^ npisyesty in the 
assembly to punidi such ofS^nc^ they may be pro- 
ceeded against, in her majesty's ordinary ccmrts of 
justice there, and puni3hed by fine and imprisoB^ 
ment. 

But whether a prosecution of an asaemblymatt^ 
iju the coNur^ of justice of that island, without any 
l^pplioaliiDn fromv the assembly to ber majesty, or 
her goveitioc there, £or tiiat purpose, may not tend 
tp hep mij^sty's disaervioe, by cveafeu^g an mieastr 
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ness in the present and all future assemblies^ and 
occasion an unwillingness to serve therein, is most 
humbly submitted to her msgesty. 

February 1, 1704-5. Edv* North et. 

Sam. Harcourt. 
Sir. 
. Some members of the late assembly of Barbadoes 
having applied to me on behalf of themselves and 
the rest of the absenting members^ and represented 
that the matter of fact, stated in the report lately 
made by Mr. Solicitor and myself, hath been mis- 
represented, for that the said assembly hath power 
to punish their own members, and, therefore, they 
desire an opportunity to make out. the same: I 
am content, that the said report may be reviewed^ 
and altered, as justice shall require, which I desire 
y6u to communicate to the lords. 

February % 1704. Edw. NoRXHEr. 

. (9.) The opinion of the attorney-general De Graf, 
whether the assembly of South Carolina could grant 
money to the Bill t>f Rights Society. 

Questions arising out of the foregoing state of 
iacts, and upon which questions the opinion of the 
attorney-general is desired, are : 

Whether, under the circumstances, above men* 
tioned, the commons house of the assembly of 
South Carolina can, or ever could, legally, by an 
order of that house alone, not concurred in by the 
other two branches of the legislature, appropriate 
to specific public, purposes J any sum or sums of 
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money for such public purposes of the colony, a» 
the said commons house of general assembly migiit 
think fit ? If this question is answered in the affirm-* 
ative, then question whether, under the above- 
mentioned circumstances, the foregoing order of 
the said commons house of assembly, on the 8th 
of December last, for the purposes therein men- 
tioned, and thereby intended, is warranted by law 
and the constitution? If not, what remedy, in 
either of the cases stated, can be legally and con- 
stitutionally applied, in a matter of so great im- 
portance to his majesty's government, and the 
future well-being and security of the colony of 
South Carolina F 

1st. I am of opinion, that the house of assembly 
of South Carolina cannot, by the constitution of 
that colony, without the concurrence of the gover- 
nor and council, legally direct the treasurer of the 
colony to issue out of the balance, or surplus of 
funds arising from taxes granted to the king, 
and appropriated by the legislature of the colony 
to certain public services, any sums of money for 
such other public purposes of the colony, ^as the 
house of assembly shall alone think fit. Such a power 
would, as I conceive, be contradictory to the first 
and fourth articles of the commission and instrucr 
tions, repugnant to the nature of the grant by. 
which the surplus must remain disposable by the 
same authority, which raised it, and cannot, I 
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thiftfc, be )varratit€d by the mOkiern* practice erf 
a few years, irregularly introduced ^^ improvi- 
dently acquiesced in. 

2d^ I think the order of the assembly, of the Sth 
of December last, is riot to be supported ifi' p6il^t 
of law ; not only as they cannoty in my oprAion, 
legally issue the public treasure, by their sole att>- 
Ifliority, but as the sum is directed t^ be paitf ottt 
of any money in the treasury, without regafrdiug 
the payment of the appropriations mentioned^ in 
the act of assembly; and as it is to be applied not 
tof the particular service of the colony, andUhe sup* 
port of the government thereof, but to be rtertlitted 
to Great Britain, for the vague and^ indefinite pur- 
pose of supporting the riglits and' liberties <5f <5i^at 
Britsiin and America^ to be ascertained by the a^* 
bitrary pleasure of seven particular persons; dtid 
"without any immediate reference Vo the service of 
that colony. 

Sd. If the order of the payment of the ntonejr is 
not warranted by law, the payifteri* c^htiOt be 
legal, and the treasurer has issued the money, With* 
gut authority ; but it would be hard, after tile late 
acquiescence, in the orders of the asst^mbly, Vo 
make the treasurer liable to the consequences of a 
fWJHg^ payment. 

What preventive measures for the future iwey 
bi^' iffost condifcive to the service of the ccflbrty, 
and of ti^ maje^fy's goverhmefnt, and to proffefe* 
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the suJb^jieCt, from the repebition of such exactionsv 
whether by the padiaazient here, on bjj: iiistructions 
to the gQvero^f) must be submitted to the wisdom 
of his maj^sty'SiServaQt& 
February la, 1770; Wm. Dk Grby. 

(lOi) Seoeral opinions on Me act of the M^iry* 

Jmd assembly^ ^^for tke tsiaJblishtmnt of religimis 
ztiorshipy aceording^ to the church of England.*' The- 

following Jacts may be premised^ as the case : King 
JViUmm deceased on thnSth of Murch^ 1701-2 ^ the 
assembly 7 which was thereafter called in the usual 
manmsr, met on the iQth of the same months and 
during its sitting passed^ the: act in question^ without 
the possibility of knmoing^ that such an, event had 
taken place. Gmernwr Seymsfur, the: successor of 
governor Blackstone^. tsAe sutnmfmed the. odsemidy, 
upon, his artwali on thd 11 th> of Aprils \fJQ^ found 
the. same assembly existii^^ that h(^ betn\ called^ by^ 
his predecessor, in the, name ^ Mng William : so that 
there- vsere< tbre& severali sessions of assembly held, 
after the demise ^'hitig TVilUam, to wit, in June' 
V7Q2i, inOetober, L703^ and in^ April,. 170ih 

FivBtiXhe opinion of Mn HoUydaSy an^ eminent 
Imeyer ofMarylandy on, this subject. 

Kittg* Williai&xKtd tite 8th day of 'Maix^h, inrttie 
year of our Lord' t7Ql« On the iGtkday of the 
same month> an assembly^ niet> under governor 
Bbki^ton, and coat^nuttd until the Sdftfe of the said 
month; iu/ which was^ made the act^ for the esttii* 
t^ishment'Of rdijgio«i» wwship; in thi9 pnoiFince; zc^ 
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cording to the church of England, and for the 
inainten ance of ministers. Two questions concern- 
ing this act have lately been stirred, whether the act 
be in force; if it be, whether the sheriffs can exe- 
cute for the forty pounds of tobacco j&er poll, esta- 
blished by the act,for the maintenance of ministers. 

The objection to the validity of the act, I take 
to be founded on the fact of the king's demise, 
whereby it is supposed, that the assembly was dis- 
solved, and therefore the act made by persons 
having no legislative powers. I am of opinion, that 
the aforesaid act is in force. If the objection 
drawn from the demise of the king can be obviated, 
audit can be shewn, that the act had the validity of 
the law, when it was made, I conceive it will follow, 
that it is still in force ; there is no limitation of its 
continuance, in point of time. It is therefore a per- 
petual law, and I do not know, that it has been re- 
pealed, by any subsequent act. 

At the time of the king's death, his governor 
here, was acting under his commission, in conse- 
quence of which, he was invested with the royal au-' 
thority, had power to call, prorogue^ and dissolve 
assemblies, assent to laws, and to exercise the' 
other functions of the royal capacity, within thi^ 
province ; and I apprehend, that so long as that 
commission remaineth in force, all acts done by vir- 
tue of the powers, derived from its words, are good 
and valid. I have no doiibt, but that by the demise 
of the king, all commissions granted by him during 
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pleasure, woul4 have determiae^ unless pravided 
for. But by an act of parlianieati made in lUe 
^ev^atlx year of U^ I'^igns cap. 9.7> it was^ amongsib 
other thiug$, enacted, that na coinpiissiion^ eitiiei' 
civil or military, should cease^ determine, w be 
void, by the death or d^nju^ o£ hi& s^ majiesty^, 
or of any of bfts beirs or sucGessoFS, kings m queema 
oi England } but that every such commission ^ 
should be coatiuued^ and remain in full ibroe,. ioi, 
the space of six nK>nth6„ next after such death ac 
demise, unless^, in the mea^ time, superseded by 
the next immediate wcce^sor. And, by aq act 
made in the first ye^ of queen Anpe^. by ther par- 
liamient^i that was sitting when the king, died, aad 
in that s£une sessiaq, it waft enacted^ that all and 
singidar the provi^ns) dause;^, n^aUei^ or things 
whatev:eF, cocitaiaed ia thi^ abo^a secitad pant of 
th^ act^ oi' 7 W. UL. shauld extends and he omk^ 
strued to extend, to triage tuugdom of Ireland, to the 
islands of Jersey ai^cb ^u^r^ey,, and to» alL* hia ma^* 
JQSty'& d^minjjpj;]^ in Amecka^ and elsewbexe. By 
these, pcovifiionis, the^ gavernop'& cauunissioa was^ia 
full force,; at the tixpis oC making the act ia ^estion, 
it did Aot ceage^ or deti^rmine,^ by the demijse of the 
king,; &2:^ if the^ general woiids of the. act of 7 
W« IXI. did uot extend to cpmmissions in the plauti^ 
atioc^y. they wene. uadpxihtedly extended to them 
by the act qf quaeoi Awe^ which^ by express pro- 
vision^ ^as to have ite ope]:atiQn, and commence.* 
menti on idie eighthr day of March^ on which, d^y 

X 
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the king died, so that there was no interval of time 
between the death of the king, and the making of 
the act here, in which the govemor*s commission 
was not in full force. And I am of the opinion, 
it wiJl follow from hence, as a necessary conse-^ 
quehce, that^ by the demise of the king, the assem- 
bly of this province was not dissolved, for the rea- 
son why, by the death of a king, the parliament 
was dissolved, (until the case was provided for by 
the statute,) was, that he being considered in law 
as the^ head of the parliament, th0;t failing, the 
whoFe body was extinct. But the reason does not 
subsist in this case, for the politic capacity of the 
king, in which only he can be said to be the head 
of the parliament, was still residing in his governor 
here, as fully as it had been, at any time, during his 
life ; the governor's commission was from the king, 
that commission was in full force, he wa^^ invested 
with all the powers derived from it originaUy; 
amongst which, that of legislation^ calling assem- 
blies, and assenting to laws, was one. The crown; 
whilst the government was in its hands, and the 
proprietaries, in the time of their administration^ 
have exercised a power of dissenting to laws 
passed here by their governors ; but I have never 
understood, that the assent of the crown, or pro* 
prietary, was thought necessary to the validity of 
an act oiP assembly, to which the governor had 
given his assent, sugh act having, to every pur- 
pose, the force^ and obligation of a faiir, unlest 
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dissented to by the crown, or proprietary ; and, I * 
think, that this being the case, it may fairly be in- 
ferred, that the governor here, acting under a com- 
mission from the crown, stood in the same relation 
to the other branches^ of our legislature, as the king 
does to the other branches of the parliament ; that 
he must be considered as the head of the assembly, 
in the same light as the king is of the parliament ; 
and that, therefore, the legislature of this province 
remained complete, and perfect, notwithstanding 
the demise of the king r- nor will it follow, from this 
reasoning, that, by the death of the governor, the 
assembly would be dissolved, because the powers 
of a governor, though perfect and complete, whilst 
they continue, are but delegated, and derived from- 
a superior, to whom they result imtbidiately oa- 
the death of the governor. 

I have heard of an objectiou drawn from the 
style of this act, " it is enacted by the king's most 
excellent majesty, &c/' but I think this objection 
is of little weight : the king is here' named in his 
royal and politic capacity, which, at the time of 
making the act, it was to this purpose, residing in 
his governor, who then enjoyed and e^tercised the 
functions of it in this province ; and the personal 
assent of the king, was tiot necessary to the act. Fur- 
ther, this act has always been allowed and received 
for a law : the 40lbs« of tobacco per poll has always 
been collected by virtue of it; and parish assess- 
ments, for a long tiijie, made under it; the being 

x2 
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and authority of the vestries^ for seventj years past, 
have been derived from it; many duties are re« 
quired of these by subsequent acts ; and some share 
of our civil polity depends upon the existence (rf 
it ; it was expressly excepted out of the general 
repeal in 1704, and has been rderred to, and 
made the ground->work of many later acts of as- 
sembly. This long uninterrupted allowance, and 
frequent recognition of the validity of it, leave no 
room to doubt of the ui^rm sense of the people, 
and opinion of the l^islature, with respect to \\s 
existence, and furnishes a strong argument against 
<|uestioning the ibroe of it, at this time of day» 

As to the second question : By the act of 1709, 
sect* 9y for the encouragement of &itbfiil and able 
fliinisteps, labouriiig in tfie work of the gospel, to 
come and reside in this province; it is enacted, that 
a tax^ or assessment, of 40lbs. of tobacco per poll, be 
ye^arly, and every year successively, levied upon 
every perwn^ l(C. and paid to the ministw, Ac 
And the act directs, sect. 6, that, for the better and 
more effectual collecting of tbe duly of kdHh^i. of to» 
bacco per poH, and paying the same to the uses in* 
tended and appointed by the law, the sheriff of the 
county shall, and is obliged, to coHeet and gather 
the said assessment of the severalpersonswiMiin each 
respective parii^, \m the same manttei^ and by the 
same authority, ais the public, and coiunty levies, 
ju*e collected, and shall pay, ftc. It could scarce be 
imagined, tliat a minister, wbo lipd a comfinrtaUe 
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establishment, in England, would be induced to 
come over tp this province, for the sake of the pro- 
Tision made by this act« Those who should cbrne^ 
it might be expected^ would be such, as^ from their 
circumstances, must depend on their salary, for the 
support of themselves, and their families. Hence 
a necessity, that this should be annually collected 
and paid, and that some power should be placed 
in the hands of the sheriff, who was to collect and 
gather the 40lbs« of tobacco per poU^ by which he 
might, in a speedy and summary way, enforce the 
payment of it ; and I have no doubt, but that this 
was done^ and that the sheriffs had power to exe- 
cute for it. The act does not, indeed^ in express 
words, give a power ; but the sheriff is obliged to 
collect and gather, in the same manner, and by the 
0ame authority, as public and county levies were 
already collected. The words are in the same man- 
ner y and by the authority, have a plain reference 
to the mode of collecting, i. e. compelling the pay- 
vaient, then in use, and practice^ which was clearly^ 
by way of execution, or to some law then in beings 
which pointed out a mode of compelling payment^ 
or to both. I have met with no law^ which does 
originally, and expressly, give a power of execut- 
ing for public and county levies, or point out any 
mode qS compelling payndent. If such an one can 
be found to have been existing, when the act of 
1702 was made, it mighty perhaps, put an end to 
tbiif question* If l»hef ? wa» io sudi law xa bmg» 
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the mode referred to must be the usage^ and prac- 
tice of the time. 

The act of 1699, of directions for the sheriffs 
office, which was a perpetual law, and, I appre* 
hend, continued in force until it was re-enacted 1 704, 
does plainly prove the mode, then in use and 
practice, to have been by execution. It restrains 
the sheriffs from seizing tobacco unstripped, or 
marked for merchants, or others, for any cause, ex- 
cept levies, and gives him a power to break locks, 
in order to seize tobacco, for public levies. This law 
was again re-enacted, so far as concerns the present 
question, with some addition in 1715, cap. 46, a 
perpietual law now in force, by which the sAieriffs 
are restrained from seizing tobacco unstripped, &c. 
for any cause, except levies due to the public, 
county, or parish, or for the 401 bs. of tobateo per 
poll to the minister; and he is impowered to break 
locks, in order to seize tpbacco for levies, and dues, 
as aforesaid. 

In 1699, the law of 1708 not being madey the 
exception was confined to levies. In 1715, it in- 
eludes the 40lbs. of tobacco per poll to the minister, 
because that was to be collected, and gathered, in 
the same manner. And, by sect. 5, of this act, 
the sheriff shall not levy, by way of execution, any 
public dues, or officers* fees, upon the body; goods, 
or chattels, of any inhabitant, except he has made 
a demand thereof, at, or before, the SOlh day of 
February. The 40lbs. of tobacco pep poll la here 
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omitted, and, I conceive, with design, because 
every man might know, without demand, what he 
was to pay to the minister. By the act of 1743, 
cap. 16, fines for breaches of this law are to be 
levied by the sheriff, by way of execution, as other 
public dues are to be levied. By the act of 1724, 
cap. 21, no sheriff shall be allowed any fee, or re- 
ward, for executing for any public, or county le- 
vies, or any public dues, or officers* fees. This act 
recites, that several sheriffs, to increase fees to 
themselves, had executed several persons^ for pub- 
lic and county levies, and officers' fees^ and had 
charged execution fees thereon; and that the 
power of execution ought not to be used, in oppres- 
sion of the people, but only to enable the sheriff to 
collect the public dues, and officers' fees, with the 
•greater facility. Usage is «aid to be one of the 
best expounders of a law : the usage, in this case, 
is not only proved, by the acts of assembly above 
referred to, which, at the same time that they 
evince the fact, shew the sense of the legislature, 
with respect to the legality of it, but might be ap- 
pealed for to the experience of every man in the 
county, who lived and was conversant in business. 
Before the inspection law of 1747 took place, the 
sheriffs used to execute body, or goods, as h^ 
thought most effectual, for obtaining payment. 

To draw this matter into a narrow compass, the 
terms, tax, assessment, levy, as used in the act^ 
-convey an idea of something compulsory. Thfe 



312 Opmom^f [O/theCMamd 

i^eriffs, by the act, are obliged to collect this tax, 
and t^ pay k aimually. The purposes to which it 
is ^^pplied, required that it should be annually cd** 
lected, aud paid. A compulsory pow^r, therefoir^^ 
in ^\e ha»ds of the sheriff, was necessary to e^nabl^ 
him to 4ischai^e this obligation : the Jaw pUorCily 
i&tended to give him a compulsory power« Of 
what jaatur-e was it ? I oouceive, £or the reasoos 
assigned, a power to execute body, of goods« as 
ahould be inost conducive to the ^nd and p«r« 
poses af the power. 

\^fmg. i, 177S* James H<h.lydayh. 

Second. JSketoheeef an argument on4his subfect^i^ 
Mr. Daniel Ikdany^ one of the uUeit ktwgjen, which 
America eaer produced, qfter he had retired Jiwn 
iht bmr. 

^tere. — Whether tlie validity of the act of 
] 701 1 may not be asserted, on the prixiciples of the 
^Cdmiaion law^ though the governor's coBHnJssioa 
^temined on the royal <l^»ise, daasmuch a« the 
meeting of the assembly, and ^passing the act» w^e 
agreeable >to the coiKin^ifision while da fo^oe, wasA 
jififppened before notice of the royal demise ? 

Defiendant in assise pleaded a recovery b^iore 
commii^iouers of oyer and terminer of damajga^ 
\i^herein one moiety of the land demanded mBs an 
eligft t^ken into esecution^^ &c. The fJainiiff le- 
fdied, that after the said oommissioa, and before 
judgment, anothei commission issued^ &c. Fish 
|)rayed ^udgmaiH, beow^e ihe plaintiff did not 
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allege that the^rst commissioners bad notice be- 
fore judgment of the second commission ; because^ 
though the second commission^ when executed^ 
has^ to some purposes^ relation to the date^ yet the 
acts done under tbejirst, before notice, were good. 
^— So adjud^ed^ 34th As. PL 8. 

Under a commission to examine witnesses, the 
commissiomers began the examination the 3Sth of 
March, 1^62i, the day after king James's demise, 
but before notice of it. Agreed, the commission 
was determined by the royal demise, withayt any 
aotice ; but held that the proceedings before notice 
were good« and that the witnesses, if perjured, 
ihight be puorished, because examinafcion b^ore 
notice of the roy«d demiise was legal. Cr^^w v« 
Vernon. Cro. Can 97* m which Lib. Ass. is re-* 
ferred to. 

An attachment sued out m the time of Car. IL 
and executed at £xeter three days ^ter his de- 
mise, but b^ore notice of it, held to be good.*^ 
Burch "0. Maypowder, 1 Vern. 400, in which the 
<CBse in Cro. is cited. 

A connnission to Algiers to examine witnesses. 
The plaintiff died before the exMaination, but the 
witnesses w^re examined before notice of his death. 
Though the suit was abated, yet the examination 
before notice held to be good. Thompson's cas^ 
3 P. Will 1 95, in which the case in Cro. is referred 
to. 

Whatever effectually determined a commission. 
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on the principles of common law, whether a royal 
demise, a new commission, or death of the party, 
-should, on the principle of the objection to the act 
of 1701, invalidate all acts done under it; but the 
•cases cited prove, that all acts done before notice 
are valid* When a new governor is appointed in 
England, it takes some time to convey hither no- 
tice of the appointment ; and the acts of the old go- 
vernor, before notice, have always been deemed to 
be valid. Very inconvenient if not so. 

Should it be asked, why, then, the statutes of 
king William and queen Anne? Answer, it takes 
time, ajfter a royal demise, to settle the proper ar- 
rangements of government. The common law only 
supported all official acts performed before notice, 
and, therefore, the statutes have preserved and 
continued all commissions for six months, and thus 
comprehend as well acts done after as before no- 
tice, during that period. Such was the defect of 
the c(^tnon law, and such the remedy provided 
by the statutes. 

There can be no doubt but the act of 17OI 
passed with the fullest concurrence and assent of 
the crown and the two houses. Former bills, on 
the same subject, had passed in Maryland; biit . 
they were defeated by the royal dissent. The 
.-^assembly addressed the king, and expected that be 
would order a bill to be framed for the purpose 
of a religious establishment, and to be remittied 
hither for the assent of the two houses^ The bill 
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was accordingly framed^ remitted^ and assented to 
in 1701 ; moreover, after the demise of King Wil- 
liam, the act of 1701 was transmitted to England, 
as was the practice when acts passed here. An 
application was made against it by some dissent- 
ers, which not only failed of effect, but was the oc- 
casion of the particular confirmation of the pious 
queen Anne, which was ordered to be published in 
all the churches. The 12th of Car. II. passed in 
the convention parliament, which wa« not dis- 
solved till the 29th of December, 166O. Vid. Pari. 
Hist. vol. xxiii. and what is said in Vent. 15. ap- 
plies much stronger to this case. 

There was a precedent royal assent to the act of 
1701 ; parliament and assembly not to be con- 
founded ; local circumstances, as well as other rea- 
sons, distinguish them. It is true, there cannot be 
a royal assent before the meeting of parliament ; 
but it is as true, there cannot be a royal dissent 
after a session of parliament. To acts of assem- 
bly there may be dissent after the session, and why 
not an assent before ? It is not, except in the case 
of an act of grace, usual for statutes to originate 
with the king ; but, without doubt, if a bill with 
the royal assent should be sent to the lords and 
comomns, and receive their assent also, it would 
be a perfect law, if even in the form of a charter, 
as was the case with Magna Charta. That which 
constitutes law is the concurring assent of all the 
brandies of the legislature, wheresoever it mayhap- 
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pen to originate/ whatever may happen to be the 
form of it. Vid. Hale^ Orig. and Antiq. ParL and 
8th Co. Rep. Prince's case. The king cannot 
be personally present in assembly ; the manner 
must be governed by the nature of the business : 
he can, therefore, dissent out of assembly ; and 
why not assent ? In most of the acts, which have 
lately passed in Virginia, the acts do not operate 
till the royal assent is given : Why, then, if assent 
or dissent, subsequent to a session, shall be so ef- 
fectual, may not any assent, before a session, be as 
efifectual ? If there be a restriction in a governor's 
commission, with respect to particular acts, and the 
restriction be not observed, his assent is a nullity : 
this is in the nature of a precedent, royal dissent. 
Why, then, should not a precedent, royal assent 
be effectual ? Sir Philip Yorke and Mr. Lutwyche 
were clearly of the above opinion, on the point of 
restriction. 

The discretion in passing acts of parliament, or 
not^ is a royal incommunicable prerogative; but 
xiot so as to acts of assembly. Such discretion may 
be communicated to a governor. The statute of 
Henry VIII. relates only to the mere execution of 
the royal will. The idea of a provincial legi^ature 
to be kept up. 

It is a very slight objection, that the king's name 
was used^ after his demise; fais name was unneces'^ 
sary, and utile per inutile non mtiatur. The royal 
name is not used in the acts of New York, or Vir- 
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ginia. What is said of the abatement of the writ 
of summons^ I do not understand* Fungitur ojffiday 
when returned, and the qualification performed. 
What is said of prorogation and dissolution, is a 
mere mistake; they may be, and usually are, in the 
governor's name. 

Next consider the statutes. 

All commissions continued in full force and yir« 
tue for six months : continuance and suspension are 
as opposite as motion and rest. If there was a 
continuance for six months, there could be na sus- 
pension within that time. 

Full force and virtue. Plenum est, cut nihil addi 
potest , cut nihil deest secundum modum suae capaci" 
tatis ; but if the governor could not meet the 
assembly, and pass acts under his commission, 
there was something ZDontingy and the commission 
was not continued in full force : a conclusion di- 
rectly against the statutes. If the governor had 
authority to meet the assembly, it was exercisable 
vana enim est potentia, qua non in actum venit^ 
2 C5o. 51. The assertion of a power unexercisable, 
is a contradiction; but it is said the power was 
exercisable only in the name of the queen. The 
absurdity is the same, because the capacity to ex« 
ercise the power is made to depend upon an im- 
possibility, the knowledge of an event unattainable, 
by any human means. The li^w expects no mi- 
racles ; it is satisfied with human prudence. Casus 
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fortuitus non est sperandus (espectandus), et nemo 
tenetur divinare, 4th Co. 27. c. 66. IaU. Rep. 98. 

The governor, it is said, has no exclusive autho- . 
rity, &c. Exclusive of whom, or what ? I do not 
understand what is uieant by the term. 

Blackstone quotes from Hale and Bracton. 
Principium^ caputs et finis ^ not applicable to an 
American assembly, nor even to parliament at this 
time. . 

Julius Crispinus observes, disttnguinda sunt tern- 
porUy mutatata enim kominum conditioner mutata 
sunt et sanctionesy nam pluvimce regula priscis tern* 
poribus accommodcey nostris sunt alienee. 

Queen Anne, on the 11th of March, 1701, met 
the parliament that was sitting at king William's 
demise, under the statute. The lords-justices met - 
the parliatment after the death of queen Anne, un- 
der the statute. George II. met the parliament 
that had been summoned by his father. Should 
there be a dissolution of parliament by effluxion of 
time, it would be renewed, and meet under the 
statute* 

Statutes, accommodated to .the times, have CQn* 
troled the rule in England : in America, it is not, 
with any degree of propriety, applicable, where the 
king is necessarily absent from the assemblies ; 
where what is done in the royal name i^, for the 
most part, done by a depujty ; where in the great 
point of passing laws, discretionary powers are fre- 
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quently intrusted; where, as has been shewn, there 
can be no defect, on the principles of the common 
law, in acts of government performed before no-^ 
tice of a royal demise; where the powers of go- 
vernment, for siv months after a royal demise^ are 
by statutes^ continued in full force, terms which 
exclude all idea of suspension, cessation, and de- 
fect; where those powers are therefore always,, 
during that period, exercisable; where, conse- 
quently, the validity of tl>e exercise cannot depend 
upon an impossible observance. Quando lea: alt-- 
quid alicui concedit^ concedere videtur et id, sine 
quo res ipsa valerc non potest. Co. Litt. 56. 

An aiding act, it is said, passed, in Virginia^f 
therefore a similar provision was necessary, in 
Maryland. A serious answer to this remark would 
be ridiculous; but I cannot help observing how 
little care is taken to avoid inconsistency. It is 
admitted, that process stood in need of an aid, but 
the Virginia law includes process as well as acts of 
assembly. That the act of 1751 is relied upon is 
astonishing. The statutes extend to a royal de- 
mise, but a proprietor's death was no more thought 
of by parliament, than the death of any other per- 
son, who mfght happen to appoint an attorney. 
The act of 1751 very properly aided process, as 
well as acts; but though the act of 1751 is nothing 
to the purpose, for which it has been cited, yet, in 
another view, it is not immaterial. Consider the 
preamble of this act,, and the rulig of construction:: 
the intention or will, of tbe' legislature deducible 
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from the whole act^ of which the preamhie is part^^ 
coostitote the law. Tl>ere can be no doubts but it 
was the will> or intention, of the assembly in 1751 , 
that laws which sliould p^ss after a proprietor's 
death, should be aided as well as process. In or- 
der that this purpose might be attained^ the act of 
17^1 enacted only that the governor's fommimon 
should remain mforce, so that as far as the sense of 
the assembly, in 17^1^ 13 of weight, it follows* that 
preserving the governor's commission is sufficient 
to preserve the power to make laws -^ wherefore it 
may be inferred, from the manner of the provision 
made by the act of 1751, to have been the opinion 
of the assembly that the act of 1 70 1 was in force. 

With what licence are principles rejected, and 
adopted, unojlato ? 

.Above one hundred acts have recognised the 
force of the act of 1701 ; but these clear indication^i 
of the sense of different legislations are $%btedt 
the sense of the legislature is supposed in one in* 
stance only, and this one instance is represented 
as a conclusive proof. ,£ 

The argument, from the number of supple* 
tnentary and dependant acts, and tl^^refore of re* 
citals, need not be insisted upon here. Those acts 
are so many legislative declarations^ to which all 
ought to give credit. Pop. Rep. 79- The acts that 
passed in June 1702, Oct. 1703, in April 1704, 
shew the sense of these assemblies \ for no i^w war it 
of election issued till after April session, 1704. 

If the act of 1701 be void, iVe have uq r^JJgion^^ 
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cstablishmelity no rectors or vestriea What ii» i6 
become of the churches, glebes, (lonations ta^ puN 
chases by, of from them, leases, he. judgments) 
convictions, determinations before the gor^nor 
and eounci), assessments, parish registers, &c. ? 

What will become of all those most useful acts 
that passed the dd of Jiitie, \T\6, and the acts de- 
pendant opooi thorn ^ for the assetnblj then met on 
writs of election that had tssned in the king's 
natne ? Th€l go^rernor derived his anthofity from 
the king^s con^mission; lord Benedict died on 
Good Friday before ; his son^ lord Charles^ wais a 
protestant ; the drsabitity, whdch was the cause of 
the royal assumption, was remored ; tlie charter 
of the province had a full operation; lord Charles 
was restored; he became supreme magistrate in 
ioco regis; laws and process were to be in bis 
name; governor Hart's conimission fromthd erown 
was determined; a new commission from lord 
Charles passed the 30tb of May^ 1715. On the 
principle of the obfiectioUy all the acts^ that passed 
the 3d of June^ 171^9 £tnd thie dependent acts, are 
void. How are wills to be proved over again; 9A^ 
ministrations to be granted; proceedings of dele^ 
gates enures titles affreted by the enrolment act 
revived ; when are the courts to m^et, fcc. &Ci ? 
What is to be done to prevent playing the very 
devil ? Quam periadoium est^ res ncwas ^ inusit^fas 
indueert f 

Some gemtlemen will have » great deal to do^ as 

t 
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legislators, and lawyers. Unhappily, as legislators 
they cannot remedy the inconvenience ; for a re* 
enaction of the laws will not be sufficient, and a 
confirmation would have a retrospective operation, 
which tiiey are principled against, A word or two 
on the matter of relation or retrospect. 

If an act pass the last day of a long session, and 
nothing expressed in it to control the relation, it is» 
in notion of law, an act of the first day of the session ; 
but yet, I think, the rule leT normam imponit futurist 
is d very Just one, when the application corresponds 
with the reason of it. It would be cruel and un. 
just to punish an action, indifferent when done, as a 
crime, by a retrospective law. Moneat kx oportet. 
priusquamjeriat ; .hut the confirmation of the act 
of 1701 is clear of this imputation, for no person 
who did, not commit a breach of it would be liable 
to the little penalties, and none, who did commit a 
breach, could properly allege, that he thought the 
action lawful, because no one doubted the. exist- 
ence and validity of the law. Iteus est, cujm meus 
est rea. Besides, all this tenderness is affected, 
since there cannot be a case of punishment to be 
inflicted. 

All aiding acts are retrospective. 

Suppose a law had passed in 1701, inflicting the 

pains of death on the crime of burglary,, and a 

. trial, conviction, and execution, before notice of 

the king*s demise. On the principle of the objec* 

tion (vide what is said by Persey in the year-book 
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at large, above cited), the executioner wbuld have 
been guilty of murder, the judges, governor^ and 
council, accessaries^ and yet each would have per- 
foi'med his duty*: This would be more CrueU and- 
unjust, than even a clear retrospective atit, inflict- 
iag a little penalty on an action, supposed by the 
agent, at the. very time of doing it, to \>t unlaw- 
ful. 

Military, as well as civile commissions were con- 
tinued by the statute in full force and virtue; Sup- 
pose a court martial, trial, condemnation, and 
death, inflicted before notide of the royal demise. 
This may have, prob&bly^ happened ; what a deal 
of employment for Jack KfCtch ! 
• To conclude. Suppose, accord! og to the rule in 
Plowden^ the case stated, and the question put to 
the parliament that passed the above. statutes^— You 
have enacted that all cominissions $hQuld continue 
in full forces &c. tod therein included the commis- 
sions of American governorii:J it was Uie duty of 
these governors to act, in his majesty's name, during 
his lifetime. Did you mean, that what they should 
do in his name, at a time Allien they could not know, 
by any human means, that he waa dead« should be 
void, because they were not, by, some miraculoiis 
interposition, informed of the king!s demise ? 

No. It was at first said, that all the supplement- 
ary and dependent acts were toid, as well as the 
act of 1701 ; but it seems that the contrary is to be 

Y 2 
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contended for, in order to lessen the weight of the 
argument, ab inctmvenientia. 

The former position was more consistent. If 
the act of 1701 was originally void, and none of 
the supplementary or dependent acts have c6n« 
firmed it, these acts are void ; for, as said above, it 
is the will, or intention, of the legislature, which con* 
stitutes law. Without execution, the law is a dead 
letter ; the execution must be agreeable to the 
legislative will. Technical words are not, as in 
the limitation of estates, necessary to express their 
will. When one act is supplementary to, or de- 
pendent upon, a prior act, the construction is on 
both, the will being deduciUe from both : if the 
Ibrmer law be rejected, the execution of the latter 
law will not be, as it ought to be, agreeable to the 
legislative will. Wherefore either the suppilemaAt- 
ary and dependent acts had confirmed the original 
adt of 1701, or they are void. What is implied in 
a law, is as effectual as what is expressed. The 
tvXeyexpressio €0rum^ qum tacitemsunt^ nU^peran* 
tur, is as apf^icable to this, as to any snljiect. It 
is agreed, that the act of I7OI might have been ex-* 
pressly coBfirmed i a confirmation^ neoeui^Tlry im^ 
plied, is as strong, as an express one^ aaid what eaa 
be more necessarily implied^ in a lawy than that 
which, if not supplied in construction, must en- 
tirely destroy it? I refer, in general, to cases of 
construction, which oare too numerous to be ap* 
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plied here. The principle, and not the letter of 
a determination, is the authority of it ; and on this 
gronnd^ I apprehend^ there may be, whether any 
case in point can be found, or not, an implied con- 
firmation. 

I have avoided taking notice, farther than I was 
led to do by 1st Vent. 15. of trhat has been done 
in times of great danger or turbulence, because I 
think such instances rather show the distemper 
than the constitution of the state ; but as some- 
thing of this kfnd has been indistinctly spoken o^ 
I will add in what manner parliaments have been 
convened upon accessions to the throne. 

The first writ of summoni^ of the commons, now 
extant, was in the 49th year of Henry the Third, 

Edward the Tirst was in the Holy Land, at the 
time of the demise of his father, Henry the Third. 
On returning to England, he was crowned the 
I4tli of August, 1274, near a year and a half, after 
his father's death. Soon after his coronation^ he 
called a parliament. 

Edward the Second issued new writs. He being 
deposed by parliament, and compelled to resign, 
was succeeded by his son, Edward the Third, who 
met the parliament, that had been called, in las 
father's name, and had deposed him. This parlia* 
ment continued, for abomt one mon(b, after Edward 
the Third's coronation. 

Richard the Second-^new writ of sumnfK>ns. 

Il^nry th€ Fourth met the pMliameat^ that biid 
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been called by Richard the Second. Jlenry the 
Fourth had summoned a parliament, to meet the 
24th of March, 1413. Whether Henry tjie Fifth 
. met this parliament, or not, is doubtful. 

Henry the Sixth issued new writs. 

Edward the Fourth issued new writs, 

Edward the Fifth: nothing done ifi his time. 
He was born in a sanctuary, and died in a prison, 

Richard the Third issued new writs, 
. Henry the Seventh, the same. 

Henry the Eighth, the same. 

Edward the Sixth, the same. 

Mary, .the same. On her marriage, a new writ 
issued, in the name of Philip and Mary, 

Wb^n Mary died, the parliament was sitting, 

17th Noy, 1658, and proclaimed- Elizabeth.. 
« 

Elizabeth issqed new writs, 1st I>ec. 1558« 

James the First issy^d new writs. 

Charles the First, the sam^. 

The convention parliament began 25th of April, 
1660. Agreed in a committee of both houses^ to 
proclaim Chavles the Second, 8th of May, 1660. 
He w^s accordingly prbclaimed, 30th of May. 

Charles, the Second met the convention parlia^ 
inent. ' 

Jalnes the Secopd issued pew writ^. 

"Vyhat happened at the Revolution need -not be 
mentioned. 

Queen Ann^ met the parliament, that was sit-, 
tipg at jciijg Williiam's dieinise, uqder th^ statute* 
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George the First. The lords-justices met the 
parliament, that had been summoned by queen 
Anne, under the statute. 

George the First died at Osnaburg, 11th of 
June, 1727. An account of his demise was re- 
ceived the 14th of June. On the fifteenth, the par- 
liament met, was prorogued, by commission, to 
the 27th June, 1727, when the session was opened, 
by George the Seconc^ 17th July, prorogued to 
the 29th of August. On the 7th of August, 
1727, dissolved, and new writs issued. 

I have not, above, insisted upon the act of 1704, 
though that alone may be sufficient to establish the 
act of 1701, because hafdly any thing can be 
suggested, which will not occur to every one, 
whose business it is to consider subjects of this na- 
ture, and shall, therefore, only observe, that the 
practice of assemblies enforces the act of 1704; 
for, at different periods, before 1704, the assem- 
blies renewed the acts that had passed, and haying 
determined, which of them were convenient, and 
inconvenient^ by an act similar to that of 1704, 
declared the former should remain in force, and 
that the latter should be repealed. From this cir- 
cumstance, the intention, or will, of the legislature, 
maybe strongly inferred. 1 have also avoided a 
particular application of the supplementary, and 
dependent acts. The detail would be very proline 
and throw no new light on the question; but there 
being one dependent act, of a peculiar nature, I 
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shall make a short remark upon it : I mean the 
act of 1713, cap. 10, which does not expressly 
mention or refer to the act of 1701, but enacts, in 
general terms, that a minister, lawfully inducted, or 
admitted, shall have a proportionable part of the 
40 lbs. of tobacco per poll, computing the time from 
the day of his induction, to the laying the levy, 
jcc. Vid. the act. The will of the legislature 
constitiites the law. By this act, if a minister should 
serve the whole year except one day, he would 
be intitled to the 40 lbs. of tobacco per poll, after 
deducting for that day* According to the objec- 
tion, if the minister should completely serve for the 
whole year, he would be intitled to nothing* That 
there , should be parts, without a whole, aliquot 
parts of nothing, is a new discovery. If objected, 
that the act of 1701 being void, there can be no in* 
cunlbent, then there must always be a vacancy, and 
the 40 lbs. of tobacco per poU be eternally applied, 
under the act of 170^^ cap. 34^ but to what end| 
If objected, this act is void, then the argument ah 
inconvenie^tia will have its fall force. 

a IX 

Third. The Opinion on the sam subfect, by Mr^ 
William Paca, an eminent lawyer of Maryland K 
Case. — The province of Maryland was in the 

t Yet see the opinion of those immorlal lawjers, the.attomey 
and solicitor, Yorkej and Talbot, under the head of the govemoir 
I. No. 6; wherein they avow their judgment to be, that 
!* laws pas^ed by the governor appointed by the lords proprie* 
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liands of the crown in the reigns of king William^ 
and queen Anne. A general assembly, in the time 
of William, had been legally chosen, by the king's 
writ of election and summons: king William died 
on the 8th March 1701-2 : without any fresh rvrit 
of election and summons^ the assembly afterward^ 



tors, in their names, after the sale [of Carolina], and h^ore n(h 
tice thereof Brrhrei in the province, are of the same validity, aa 
such laws would have been, if they had been passed, in like 
manner, before such sale ;" now, as every demise imports trans* 
Jbr, the demise of a province by sale, is the same, in contempla- 
tion of law, as the demise of a kingdom, by the decease of the 
king; and notice of the demise, by decease^ is as necessary, to 
effect the legal object, as notice of the transfer, by sale. The 
sophistry of Mr. Paca's opinion consists in this, that he reasons 
the question, as if it were concerning the supreme legislature, 
and not a local legislature, having local usages ; and the local 
usages of the assembly of Maryland appear above to have been 
difibrent from the law of parliament; depending, perhaps, much 
more upon the continuance of the governor, than upon the life 
of the king ; and we may see how strongly this notion had taken 
hold on the minds of lawyers, in the question at New York, upon 
the dissolution of the assembly, by the discontinuance of the 
governor. The attorney and solicitor-general, Yorke, and Tal- 
bot, we have seen, argued their question upon common law 
principles ; so did Mr. Dulany of Maryland ; and he, like them, 
inculcated to keep the altenticm fixed, throughout the argu- 
ment, to the nature of the question, as it related to a local legis- 
lature. It is easy for judges, sitting in Westminster-hall, tp 
say — we will take notice of the king, who reigns over us: but 
what notice can judges take, at the distance of three thousand 
mQes? They must argue every quesiion upon common 
principle^ which nevec fequire impossibilities of any one. 
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met, and on the 16th March 1701-2, made and 
enacted the contested law, commonly called the 
forty per poll law. 

Qucere. — Is this forty per poll act a law or not ? 

The king being the fountain of all judicature, the 
writ of summons of the parliament issues in his 
name, and by his authority ; and the parliament 
commences, and is heldy by such writ of summons: 
all cotpmissions, civil and military, flow from him': 
and all process in the several courts of justice pro- 
ceeds from him and in his name. At common law, 
.therefore, upon the demise or death of the king, 
the writ of summons abated, and the parliament 
. was dissolved; all commissions, civil and military, 
were determined; and all process in the courts of 
justice abated, or discontinued. To prevent the 
inconveniency, delay and expense of a general 
abatement, or discontinuance of process in the 
courts of justice, an act was passed in the time of 
Edward the Sixth ; but not being large and com- 
prehensive enough, the act of 1 Anne, cap. 8. was 
afterwards enacted. The continuance of all pro- 
cess in the courts of justice by the act of Edward 
the Sixth, after the demise of the king, did not in- 
vigorate, or impliedly revive the patents of the jus- 
tices, or commissions <)f the judges. This was a 
mischief, which called for redress ; and hence the 
statiite of the 7th and 8th of William III, cap. 
27, which being local, and not reaching the plant*- 
ations, was afterwards extended by the abov^ 



Constitutions.'] Eminent Lawyers. SSI 

act of 1 Anne, cap. 8* Another mischief demands 
ed redress ; — ^the dissolution of the parliament by 
the abatement of the writ of summons upon the de- 
mise of tbe king : wherefore the act of 7 and 8 WiU 
Ham III. cap. 15. was enacted. This act is ex* 
pressly confmed to Great Britaia^ and not extend- 
ed to the plantations. 

By virtue of the provisions, in the above several 
statutes, I admit, upon the demise of king William, 
the proceedings in our courts of justice were not 
abated or discontinued : and I also admit, the com* 
missions in this province, civil and military, were not 
determined : but I hold the assembly was dissolved. 

I lay out of th^ case the act of 7 and 8 William 
III. cap. 15, which provides against the dissolution 
of the parliament at home. I presume no gentle- 
man of legal knowledge will oppose it against me : 
the act being locial, and not extending to the plant- 
ations. 

The common law operates till suspended or 
abrogated by statute: upon the demise of the 
king, the writ of summons of the parliament, at 
common law, abated, and the parliament was dis- 
solved. I ask, upon the demise of king William, 
what statute prevented the abatement or disconti- 
nuance of the writ of summons, by which the as- 
sembly of this province was then held? if no sta- 
tute existed, the common law attached, and the a&- 
gembly was dissolved. 

I have been told a gentleman of a very respect- 
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able character has given a different opinion, and 
relies upon the act of 7 and 8 of William, cap. 27, 
(extended to the plantations by the act of 1 Anne, 
cap. 8.) which enacts, that all commissions, civi^l 
and military, shall remain in full force, for six 
months, after the demise of the king. 

I grant the commission of the governor upon the 
death of king William did not cease or determine: 
I also grant, that the governor is invested with the 
powers of summoning^ proroguing^ and dissolving 
the assembly: but these concessions cannot influ- 
ence the case. 

When we speak of the powers of the governor to 
, summon^ prorogue, and dissolve, we ought to be 
explicit in our ideas. The governor has no eopdU'- 
sive authority in this department of his office: the 
writ of summons for an assembly issues in the 
king's name tested only, by the governor : the 
prorogation is made in the king's name, and so is 
the dissolution. 

-The assembly, then, being held by the king's 
writ of summons, what avails the subsisting com-^ 
mission of the g&oernor upon the point of abate- 
ment or discontinuance? The writ may abate 
without affecting the commission : there is no 
clashing or repugnancy : a summons might have 
issued for a new assembly in the name of queen 
Anne, and every power might have been exerted 
jponsequential upon such commission. 

The argument cannqt be rented upon the ^^\x^* 
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ral operation of the governor's commission t6 sum* 
moYfy prorogue^ and dissolve ; for these powers, with 
respect to the parliament at homie, upon the demise 
of the king, devolve upon his successor : and jret, 
at common law, the successor could not proceed 
upon a writ of summons awarded in the time of the 
predecessor : the parliament dissoIV'ed, and a new 
writ issued. I observed the continutoce of all 
process in the several courts of justice did not prfe- 
vbnt a deiermination of the commissions of the 
judges upon the death of the king: and yet no 
process could be executed^ without jttdges, and 
officers. Upon what principle, then, shall the mere 
continuance of a commission invigorate a process, 
which, at common law, upon the event of the 
king's death, ceased and determined ? But to men* 
tion a case more analogous to the present. The 
statute of Edward the Sixth extended ofily to chit 
suits : criminal proceedings were left^ as the}' stood 
at common law, and upon the demise of the king 
abated or discontinued. Tlie act of 7 aad 8 WiU 
liam III. cap. S7- continued all commissions for six 
months^ &Ct Did the subsisting commissions of 
the judges, after the demiae of the king, prevHit an 
abatement or discontinuance of criminal procei^ ? 
Could the courts of judicature proceed «pon a cri^ 
fninal process awarded in the time of the deceased 
king ? No. The parliament was aware of this, in 
the time of Anne, and provided against the mischief 
by an express statute. The court of Kiiiig'j^ Bench 
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IS authorised by commission to issue criminal pfo-» 
cess : the governor was authorised by com amission 
to issue a writ of summons : the criminal process 
issues in the king's name, tested by the court of 
B. R. The writ of summons for an assembly, issued 
in the king's name, tested by the governor : the 
commissions of the judges of B. R. subsist after the 
demise of the king : the commission of the governor 
also subsisted: but, upon the event of the king's 
death, before the statute of Anne, the criminal pro- 
cess ceased and determined, and the court of King's 
Bench could not proceed upon it. What shall pre* 
rent a determination of the writ of summons, or 
warrant, after proceedings upon it ? 

The king, in judgment of law, is a body politic,- 
to prevent an interregnum. The powers of go vel-n* 
ment lodged in the crown do not drop upon a die* 
piisCy but are instantaneously handed to tbe suc- 
cessor, without any cessation, or intermission : the 
power, therefore, to summon^ prorogue, and dis^ 
solve the parliament, devolves as a subsisting power 
undetermined* ^ 

Before the act of William, cap. 27. the powers of 
government delegated to the governor, upon the 
death of the king, determined with the commission: 
and of consequence the power to summon^ pro* 
rogue, and dissolve the assembly, ceased* After 
the above act of William, the coipmission of 4he 
governor did not fall upon the demise of the kingi 
txit remained in force for six months. Upon 
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the event, then, of king William's death, the power 
to summon, prorogue, and dissolve the assembly 
did not fail, but survived and existed in the go* 
vernor as a subsisting power undetermined. 

The power to summon, prorogue^ and dissolve 
the parliament is handed, by the common law^ as 
a subsisting ptmer to the succeeding monarch s 
the power to summon, prorogue, and dissolve the 
assembly of this province, was handed, by statute 
law, upon the demise of the king, as a subsisting 
power, to the governor. 

But the succeeding monarch, notwithstanding 
the subsistence of the power to summon, prorogue, 
and dissolve, cannot, by the common law, proceed 
upon the writ of summons issued by his predeces* 
sor: a fresh writ of summons must issue,and a new 
parliament must be called. Did the statute of 
William give a greater latitude to the subsisting 
power of the governor ? 

The statute of William) cap. 27* is enacted in ge- 
neral expressions: all commissions, civil and mili« 
tary, shall remain in full force for six months after 
the death of the king. My lord Coke observes, in 
the construction of a statute, we should always ad- 
vert to what the mischief was at common law. 

Before the above statute of William, by the com* 
mon law, all patents of justices, commissions,. civil 
and military, were determined by the king's death ; 
and the defect, or mischief, was the anarchy result* 
ing from the want of officers. to put the laws in ex-* 
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ecution« This, then, was the nitscfaief the statute 
meant to provide against : and as the siune anar^ 
chy, upon the same event, prevailed in the planta- 
tions, the act of William was extended hy the 1st 
Anne, cap. 8. Not a syllable is dropt, with respect 
to the parliament : nor is there any ground what- 
soever to infer, that the preventing of a dissolution 
of the parliament, upon the demise of the king, 
was an object, in contemplation, when the above 
statutes were framed. The dissolution did not 
spring from the determination of commissions : the 
continuance^ therefore, of commissions, was never 
teeant as a prop to parliament. 

The celebrated Blackstone lays down the lnw, 
that a parliament may be dii^oWed, by the demise 
of the crown : for the king being considered inlaw 
the head of the parliament— '^^Apv^^ principium^ st 
JifiiV-^that filing, the wboie body is extinct. 
While the province was in the hands of the crown, 
I ask who was caput, principium, et fims of the ge- 
neral assembly? the king, or kis depuh/y the 
governor i I affirm not the govemoo: ; upon no 
priitciple can be be considered ut caputs "velprinci^ 
pium : for the assembly commenced aad wa» hdd 
by the king^s writ of summons^ tested only by tiie 
gover!K)r : nor upon any principle can he be €on« 
jeered ut finis of the general assembly : for upttft 
the dcaih^ or removal, of a govervior, the assembly 
did not, in law, cease and determine, but was^ kept 
fldiv^ by the king's writ, and mbsiited, €My the* 



king, then^ could have been caput, primipiuiAy ei 
Jinis4 upon faia demise a dissolution foltowad.. 

The colony of Virginia was ia the hands of tbef 
crown^ as well as this province^ in the reigns of 
William and Anne. Upon the «death of king Wii- 
liam, Ifae assembly of Virginia wait dissolved : a 
fredi writ of summons issued^.and a new assembly 
was called: the subsisting comrnissioii of the go- 
vernor, by virtue of tbe statute of William^ which 
continues all conrniisskms^ civil and military, did 
not prevent a distoluUon ; and, so far from eiiter^ 
taining any sudi idea of the statute^ the general 
assemUy afiierwards, in th^ fourth yeatr of queen 
Anne, passed ^ an act for the oontimung of gene- 
ral assembiies, in case of tbe death, or demise, (^ 
her majesty, her heii^^ or successors/' &c. Had 
the statute of William a more estensive influence 
in Maryland, than in Virginia f or does it Operate 
differently in different colomes ? 

Having then observed^ that the assembly of this 
province was dt^olved upon tbe death of king 
William, and that the writ oC smnmoos, by which 
it was held, was discontinued, or abided % I now 
lay down the position^ as a jfundamental priikaiple, 
that. a parliament cannot, be legally conveivedi 
without the iing^s zvrit tjf immmons. And i fiifv 
thior assert^ that, by the undoubted oonstiliition of 
this province^ when in the handa of the orown^ »o 
laws oould be enacted^ without the consent of tbn 
freemen^ legally called togethor^ ftud asBcmbM^ 

2 
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by the king^s writ qf summons: I do not expect to 
be contradicted in this assertion of the law; but 
the fact is stated as a postulatum in the case^ tbat^ 
lifter the demise of king William, no fresh writ of 
summons was issued. By what aathority, then, 
and upon what constitutional ground^ was the as- 
sembly convened, which enacted the contested law 
of 170U2? 

After the death of the late Charles, lord Balti- 
more, and before the general assembly was ap- 
prized of the event, a session was held, and laws 
enacted : by the death of his lordship, the assem- 
bly was held to be dissolved, and a fresh writ qf 
summons issued. When the general assembly was 
afterwards convened, -a law was immediately 
passed, to confrmy and make validy the several 
actSr which had been made, in the preceding ses- 
siony the death or demise of the said Charles 
lord Baltimore notwithstanding. What caji be a 
clearer proof, that an assembly dissolved upon a 
demise, ^Xidi afterwards called, zvithout a fresh writ 
of summons, is illegally convened, and cannot 
enact, or establish lawsi 

When I assert for law, that the parliament cair- 
not be legally convened, without the king^s writ of 
summons, I do not forget the two capital cases^ of 
the restorationj and revolution parliaments : the 
former summoned in the names of the keepers of 
the liberties of England; the latter in thef name of 
the prince of Orange, before the crown was plated 
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upon his head. Charles the Second met the lords, 
and commons thus assembled, and laws were 
enacted : king William, too, when crowned, met 
the lords and commons thus summoned, and laws 
were also enacted : both parliaments passed a sta-. 
tute to establish the several conventions as legal 
parliamentSy and to cure the defect, or want, 
in the king^s writ of summons. If these cases, 
however, are urged against me, I shall only reply 
in the language of an eminent ^age of the law upon 
this subject : they are cases founded upon the ne^ 
cessity of the thi?2gj which supersedes all lore. 

I^ has been alleged, that the act of 1701-9> 
though void ab initio, has been lifted up, and ani^ 
mated^ by succeeding acts of assembly. I should 
be glad to know, what succeeding acts of assembly 
have' worked this miracle? When did the act of 
1701-2, frst obtain the binding force of a lawP 
From what period shall we calculate the com- 
mencement of its validity? from tlie act of 1704? 
or from the act of 1713 ? or from the act of 1715 ? 
or from the act of 1730 ? or from the act of 1763 ? 
oi: from the act of 1771 ? Which of these acts cbmi. 
muni^ated the obligatory virtue? That successive 
as3emblies have presumed an existence of the act 
of 1701-2, I fredy admit; that the above several 
•laws recognize it, as an act in force, by reference^ 
recitdly and supplementary provisions, I also ad^- 
mit; hut, that such recogiiition c^iik, upon any te* 

2: 2 
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gal principle of construction^ Amount to a con^ 
Jlrmation, I must take the liberty to deny* 

I presume I may safely assert, that the act of 
1701-2 has never been re-enacted s but the advo-s 
cates for this act insist, that it has been confirmed : 
the position^ then, is this, that the act of 1701-2, 
though void ab initio, has been confirmed by sue* 
ceeding laws. Every confirmation must be ej^ 
press, or implied: I can find no succeeding law, 
which expressly confirms the act ; and an act void 
ab initio, confirmed, impliedly^ by an after act, is; 
in my judgment, a perfect novelty in the law: I 
candidly own I never met with such an assertion^ and 
confess my ignorance of any statute existing upon 
such implication. I have met, indeed^ with a. 
maxim, posteriores leges priores abrogant : subse- 
quent laws cancel, and repeal, preceding laws: 
but this maxim, far from supporting, defeats the 
assertion. 

It is an established rule of law, that statues 
have no retrospect ; they look forward only> and 
prescribe for the time to come ; for, upon no prin- 
4*iple of natural justice^ can a man's actions fidl 
within the conusance of a law, made and enacted 
ex post facto ; but, when an act, originally void> is 
^nfirmed by an after act, the act, thus confirmed, 
operates ab initio, and attaches upon the time 
mesne, the commencements and confirmatioii ^ 
it; and, therefore, the act confirming,, has a dear 
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retrospective effect. By the act of 1701-2, many 
pains and penalties are imposed : the first act, re« 
lied upon as a confirmation, is the act of 1704: 
three years, and upwards, then, had the act of 
1701-2, slept without the sanction of a law: in 
that interval of time, upbn a supposition of the 
nullity of the act originally ^ every precept might 
have been lawfully broke, without apprehension of 
pains and penalties ; but, if the act of 1704 ope- 
rates as a conjfirmation, every such breach, in the 
interval, though clearly a legal act at the time, 
becomes criminal, and subject to the punishment 
imposed: this is contrary to natural justice. Hence 
the maxim, Nova coftstitutio futuris formam debet 
imponere non prstteritisj which, in substance, is, 
statutes have no retrospect : when an act, there- 
fore, is originally void, the law will never woric a 
confirmation, by construction^ or implication. An 
act of parliament, indeed, when express upon the 
point, I admit, will bear down the law, and princi- 
pies, of justice ; but, when an act is not plain and 
express, no exposition can prevail, which is repugn 
nant to natural right, and established maxims. 

Among the old statutes, we meet with acts re« 
cognized, that are not to be found on record ; the 
recognition of them, by sncceeding laws, is good 
evidence^ that such statute once existed ; they are 
received, and prevail, as statutes, not as lifted up, 
or animated, by the statutes which recognize them, 
but as original statutes, made and enacted upon a 
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constitutiohal foundation ; the recognition operates 
only as presumptvoe evidence of the fact. But 
when we can go back, and lay our hands upon the 
very statute itself; when we can trace the founda- 
tion of it, and shew it originally void, from the 
clearest grounds, what avails a naked recognition ? 
Every presunaption ceases, when the contrary is 
proved. 

It has been objected, that, upon a supposition 
of the nullity of the act of 1701-2, the act of 1700 
must be existing: I have no such conception. 
If the act of 1701-2 was void ab initio, the act of 
1700 was in force, when the act of 1704 was made, 
s^nd therefore expressly repealed. But then it is 
pbjected, that the saving clause of the act of 1704, 
prevents the repeal. This objection scarce de- 
matids the ceremony of a refutation* The saving 
clause expressly e^ct^nds to such rights, and bene^ 
Jits, only, as had accrued, and were then actually 
vested. Was the present claim of the forty per 
poll, by the present clergy, a right, and benefit, 
which had then accrued, and actually vested ? 
Surely the clergy of this province are not a bc(hf 
politic, with a capacity to take by succession^ nor 
is the forty per poll a transmissible right. The 
saving clause, with respect to the rightis of the 
clergy, was spent upon the dropping of the ap- 
pointments, or inductions, which were then in 
being. 
'. My opinion, then, is, ths^t, upon the demise of 
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king William, the assembly of this province was 
dissolved; that the assembly, which afterwards met^ 
and enacted the contested forty per poll law, being 
called without a fresh writ of summons, was i//e- 
gally and unconstitutionally convened; that, there<- 
fore, no obligation can result from the said fortjr 
per poll act, as a law. 

Aug. 15, 1772. Will. Paca. 

V. Of the want of sovereignty^ in the governor, 
the council, and representative body, when met 
in assembly. 

(1.) The opinion of the attorney 'general Har- 
courts on the impropriety of an act of recognition of 
queen Anne, by the assembly of Maryland. 

As to the act, intitled, " an act of recognition," 
although the said act be an instance of the fidelity 
of the inhabitants of this pro vinqe ; yet, in regard, 
the said ' province is entirely dependent on the 
crown of England, and no such law has been 
thought proper to pass in England^ since her ma- 
jesty's accession to the crown; I humbly conceive 
such a law was improper to be passed by the y- 
sembly in this province. 

Sept. 17, 1707r Sim. Harcouht. 

(2.) The opinion of the solicitor^general Thomson^ 
on the limited effect of an act of naturalization^ by 
an assembly *• 

* In 1698, governor Nicolson, of Maryland, wrote the 
board of trade; *^ that he always caused a proviso to be ioserted 
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To the right hon. the lord^ commissiotiers for 
tirade and plantations. 
My lords. 

In obedience to your lordships' commands, sig- 
nified to me by William Fopple^ esq. the 10th of 
December last^ I have considered the bill to natu* 
ralize Jacob Arents> and l\is three children, in 
New Jersey; and as such naturalization can have 
the effect, to give them a right to enjoy the privi- 
leges of natural born subjects, in that province 
only, I do not see any objection to the passing this 
act, since the assembly there think them proper 
objects of that fevour, 

March 5, 1718-19. WitL. Thomson. ^ 

(3.) The opinion of the attomey^general Murray^ 
oH the question^ whether an assembly can impose a 
duty on the importation of convicts into a cobmy^ 

This statute, 4th Geo. L c« 11^ for the more 
eflectual transportation of fek>n85 after recit- 
ing, that il had been fouwi, by experience, 
thut the punishments inflicted^ by the laws a^tnst 

Iq the acts of zmturalisation, that Hiej should not operate 
against the statute of 7 and 8 Will. Ill/' Governor Seymour, 
of the same province^ observed to the board of trade^ upon an 
act of natOr^liisaiftbh, of the Maryland assemWy, 1704, *» this is 
iitAy intended to enable the patties to purcfaSM lanis, but not 
10 qtti^rfy them to tmde, or to be owners, or knasCeni^ of ships> 
it being always acknowledged, that any act of naCuralizatioo, 
made in this province, extends not beyond it, being circum« 
•erib^ by the f mtA 8 Wi2l» 3» &r prcveatkig fiwids in th^ 
|to»tedoa trade«" 
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the offences therein enumerated^ . had not proved 
effectual to deter persons from those crimes; 
and, that many offenders, to whom royal mercy 
had been extended, upon condition of trans-^ 
porting themselves to the West Indies, had 
often neglected to perform that condition; and, 
that in many of his majcst'tfs colonies^ and planta^ 
tions^ in America, there was great want of &er« 
vants, who, by their labour, and industry, might 
be the means of improving, and making the said 
colonies, and plantations, more usqfid to tkU fta^ 
ti(m\ enacts, 4hat, where any persons shall b^ 
convicted of the felonies therein specified, it should 
be lawful for the court, before whom they were 
convicted, to order such offenders to be sent to 
some of his majesty's colonies, and plantations^ in 
America, for the several terms qf seven years, ibuf- 
teen years, or for life, (according to their respective 
crimes,) and to convey, transfer, and make over, such 
offenders^ to the use of any person, who shall con* 
tract for the performance of such transportation! 
and to his assigns, for such terms. 
, It also enacts, that such contractor shall, pre* 
vious to the ddivery of such offenders to him, ta be 
transported, give sufiident security^ to the satis* 
faction of such court, effectually to transport such 
offendersto some of his majesty's cdonies, and plant- 
ations, in America, as shall be ordered by the said 
court, and procure an authentic certificate from 
the governor, or chief custom-house officer of the 
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place, (whitli certificAte they are thereby required 
to give foTthwiih, without fee y or reward^ as sooa 
B& conveniently may be,) of the landing of such 
offenders so transferred, as aforesaid, in that place, 
whereto they shall be xyrdered^ (death, and casual- 
ties of the sea, excepted,) and thal^ none of the 
said offenders shall be suffered to return, from the 
said place, to any part of Great Britain, or Ireland, 
by the wilful default of such contractor, or' his 
assigns. 

This statute, likewise, 6th Geo. I. c. 23, for the 
more effectual transportation of felons, enacts,, 
that all charges, in and about making the. con* 
tracts, taking securities, and conveying of felons, 
in order to be transported, shall be borne by each 
County, riding, division, liberty, or place, for which 
the codrt wais held, for ordering such felons to be 
transported, and directs the manner of the pay- 
ment of it, by their treasurer, to the contractor. 

Agreeable to these statutes, such contracts for 
the- transportation of felons have hitherto been 
made, the expences thereof borne, such bonds exe- 
cuted^ and such certificates of their landing abroad 
procured; but the merchant, who usually con- 
tracts upon this occasion, has now received advice 
from his correspondent at Maryland, that the as- 
sembly of that colony have imposed a tax of forty 
shillings upon every convict to be landed there. 

Such vote of that assembly must necessarily pro- 
duce one of these two consequences, either, that 
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the courts here must not order the £dons to be 
transported to Maryland, or any additional ex- 
pence of forty shillings per head, to be paid by the 
treasurer of the county, &c. from whence such 
felons shall be transported, and which expence, so 
far as relates to, London, Middlesex, and the home 
circuit, (from which places the transports are very 
numerous,) his majesty has been graciously pleased 
to take upon himself, and to pay out of his own 
purse. 

Qucere. — Have the assembly of that, or any other 
colony, authority to pass such law; and if they 
have not, cannot the contractor's agent demand 
the certificate prescribed by the statute of the con- 
victs being landed thece, without payment of such 
tax? 

I am of opinion, that no colony can make such 
a law, because it seems to me in direct opposition 
to the authority of the parliament of Great Britain; 
but the charter of Maryland, and the power there- 
by given to make laws, is not stated. There 
always is a restriction, that they shall not be con- 
trary to the laws of En^and ; but this matter 
should be set right, by a proper complaint of the 
law itself, and Mr. Sharpe should be acquainted 
with it, in order to his taking the proper steps to 
have the law repealed, or declare4 null ; for, it is a 
matter of public concern, and derogatory to the 
<>rown, and legislature, of Great Britain. By the 
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same reason, they might lay adaty upon^ or even 
prohibit, British goods. 

May 6, 1755. Will. Murbay. 

(4.) Mr. West's opinion on the question^ when the 
six months commenced^ wherein the crown might re* 
peal the acts of the Pennsylvania assembly. 

To the right hon» the lords commissioners of 
trade and plantations. 
My lords. 

In obedience to your lordships' commands, sig* 
nified to me by Mr. Secretary Popple, I have per- 
used the charter of Pennsylvania, transmitted to 
me, and particularly considered those clauses 
therein, which relate to the powers of enacting 
laws in that province; and, in answer to the first 
question, which your lordships have been pleased to 
propose to me, I am of opinion, that there is no* 
thing in the said charter^ by which the inhabitants 
of the said province are prohibited the re-'Cnacting, 
in their general assembly, the substance of any 
laws, which may, at any time, have been disallowed 
by the crown. 

As to th^ second question, Ukewise proposed by 
your lordships, I am of opinion, that the six 
months, during which, any laws passed in the said 
province are repealable, are to be counted from the 
time of their being delivered to the privy councils 
and, therefore, unless the agents of that province do 
deliver duplicates of their laws, unto the privy 
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council, at the same time/ as they are delivered 
uDto your lordships, the time, during which they 
remain with your lordships, can make no part of 
the six months; hut the said six months must, in 
such case, he reckoned, from the time they are de- 
livered.to the priyy council, subsequent to your lord-' 
ships* report. 

March 24, 1 7 1 8- 1 9. Rich. West. 

(5.) The opinion of the attorney and soUciior^ 
general, Raymondy and Vorke, relating to the time^ 
when the three years^for the king^s apprwal^ or re- 
peal, ^S the Masmchusets acts, commenced. 

To the right hon. the lords commissioners of 
trade and plantation]^. 

May it please your lordships. 

In obedience to your lordships' commands, sig- 
nified to us, by letter, from Mr. Popple, of the 
81st of May la^t, transmitting to us the inclosed 
extract of the charter of the Massachusets-Bay^ 
and also of the governor's instructions, and there- 
upon desiring our opinion, whether the three years, 
in which his majesty is either to repeal or confirm 
the acts passed there, are to be deemed to com- 
mence from the time that they are royi ved either by 
the board of trade, or by one of his majesty's prin- 
cipal secretaries of state, or from the time they 
iare presented to his majesty in council, for his 
pleasure thereupon : we have considered the fmA 
papers, and the questions referred to us thereupon, 
.and are. pf opinion, that the three years alloweid. 
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by this charter, either for the Repeal or confirma-* 
tion of such laws, are to be taken to <rOmmencei 
from the time they are respectively present^ to 
his majesty, in his privy council, the words of the 
clause being plain and express for that purpose. ■ 
June 2, i722. Rob. Raymond* 

P. YORKE. 

(6.) The opinion of the attorney-^generaly Northey, 
of the bad effects of temporary acts of assemblyj 
zvhichy in his judgment^ could only be remedied by an 
act of parliament. 

To the right honorable the lords of trade an4 
plantations. 

May it please- your lordships. 

In obedience -to your lordships* commands, sig- 
nified to me by Mr. Popple, I have considered of 
the several papers transmitted to me, and herewith 
returned, and your lordships having demanded my 
bf)inion to your returning an answer to the order 
of the lords of the committee of the council, dated 
the 5th day of June last, whereby your lordships 
tviere desired to examine and inform yourselves, 
how^ and by what grants or authorities the planta* 
tions, in America, do claim the liberty and poWer 
of making temporary laws, to continue in force for 
so short a time, whereby her majesty's prerogative 
of approving or disapproving such laws is evaded, 
and to propose to that committee what methods 
you shall judge most proper to be taken, in order 
to the setting aside those practices so prejudicial 
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to her majesty's interest, and the trade of her sub-' 
jects ; and I do most humbly certify your lord- 
ships^ that^ as to such laws, which are made in her 
majesty's plantations, not granted, in property, to 
any subject, the mischief complained of may be; 
prevented by her majesty's instructions to her go- 
vernors thereof, and there is already, among the 
instructions, a copy whereof was sent me, a full in- 
struction for that purpose ; and, therefore, all that 
I conceive necessary to be further done, as to 
them, is to require a due observance of that in- 
struction, by her majesty*s governors. 

As to laws to be made, in the proprietary plant- 
ations, I am of opinion, that mischief cannot ht 
remedied there, but by act of parliament of Great 
Britaiq; for, that the proprietors thereof have a 
right vested in them, of the power of making laws 
granted by their charters, and are not, nor can 
now, be put under any other restraint, or regula- 
tion, than such as are contained in their respective 
charters, but by act of parliament. 

As to Pennsylvania, directions were given for 
perfecting the agreement with Mr. Penn, and for 
preparing an act of parliament, to supply his incaiw 
pacity, and to alter the method complained of, as 
to temporary laws, and the time limited for trans- 
mitting, and approving, laws majle there ; but, 
during the last session of parliament, a bill for that 
purpose could not be settled, in regard of some dif- 
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ferences, between the mortgageeS|, and family of 
Mr. Pernio 

I observe, that there is not any obligation^ by 
charter, to return the laws made in the proprietary 
plantations of Connecticut, and Rhode Island^ for 
her majesty's approbation; and, therefore^ there 
will also want an act of parliament, to oblige them 
to transmit their laws, and to have them submitted 
to her m^esty^s approbation. 

July 22, 1714. Edw. Northey. 

(?•) The opinion of the same lawyer^ concerning 
the illegality of the legislative proceedings at New 
York^ against Bayard^ and Hutchins. 

To the right honorable the lords commissioners 
for trade and plantations. 

May it please your lordshipSb 
^ In obedience to your lord^ps' order of refer* 
ence, signifi^ to me by Mr. Popple, juar. I have 
considered of an act, passed at New York, intitkd, 
an act for declaring the illegality of the proceed* 
ings against colonel Nicholas Bayard, and al4er-> 
man John Hutchins, for pretended high treaton, 
and for reversing, and making null and void, the 
«aid judgment, and all proceedings thereon; «ad 
do humbly certify your lordships, that her migesty 
having, by order in council, of the 16th of .Dec. 
1704, directed^ that it should be signified to the 
governor, or commander-in-chief, of New York, for 
the time/ being, that colonel Nicholaf Bayard, aa4v 
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alderman John Hutchins, do enter into r^cog- 
ni^ance on record, with condition, that they wiJl 
not bring any action against any person, who had 
acted in the prosecution of them, by order of those 
who had power to command them, or that a new 
bill, with a clause of indemnification, be trans- 
mitted for her majesty's approbation; and it not 
appearing, that such recognizance was gi^en, and 
the act now transmitted declaring, and enacting^ 
that the proceedings, and prosecutions, against 
them, are, and were, undue, and illegal, and.no 
clause of indemnification being in the same, her 
majesty's order not being complied with, the sanae 
objection remains to this act, ^s was made to the 
act formerly transmitted. 

March 14, 1705-6. Enw. Northet. 

(8.) The opinion of the attorney and solicitor^ 
general, Yorke^ and Talbot^ on the pozaer of the 
assembly of Connecticut to make laws. 

To the right hon. the lords commissioners for 
trade and plantations* 

May it please your lordships. 

In obedience to your lordships' commands, sig^ 
nified to us, by two letters, from Mr. Popple, trans* 
mitting to us cojttes of the charter of the colony ifi 
Connecticut, and of the memorial of John Win- 
thorp, esq. hereunto annexed, and desiring our 
opinion, in point of law, whether the said colony 
have thereby any power vested in them of making 
laws, which affect property, or, whether that 

A A 
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power is not confined to the making of by-laws 
only, and whether, if they have not the power of 
making laws affecting property, they have not for- 
feited their charter> by passing such laws ; we have 
considered the said charter, and memorial, and are 
of opinion, that, by ihe said charter, the general 
assembly of the said province have a power of 
making laws, which affect property; but it isr a 
necessary qualification, of all such laws, that they 
be reasonable in themselves, and not contrary to 
the laws of England ; and, if any laws have been 
there made, repugnant to the laws of England^ 
they are absolutely null and void. 
• Aug. 1, 1730. P. YoRKE. 

C. Talbot. 

(9.) The opinion of Mr. Lamb, on an usurped as* 
SPnbt^9 in Sonth CaroHna^ 

To the right hon. the lords commissioners for 
trade and plantations. 
My lords. 

In pursuance of your lordships' commantis, sig- 
nified to me by Mr. Hill's letter of the 2d instant, 
wbecein you are pleased to desirp my opmioiT, in 
pomi of law, Hpon the following act, passed in South 
Carciina^ the 12th erf February, 1719, 1 have per- 
used and considered tlie same, viz. ^ an act for 
regukitiiif the courts ef justice. ^ 

This act IS of a very extraordinary nature, and, 
WW it now sent over fer his mag«sty's approbation^ 
t abovi)^ tmif^ rntmy obj[eeti«ns thereto i^ but^ as it 
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is not sent over for that purpose, I shall omit those 
objections, as being unnecessary, and only observe, 
how this act appears to me, which I find to have 
been passed, in the time this province belonged to 
the lords proprietors, but the same hast <iever been 
confirmed by them, or the crOWn, And the time 
it passed was, when this province wfts in great coti* 
fusion, and the inh^bitatxtsr opposed the power of 
Mr. Johnson, the governor, then appointed by 
the loi^ds proprietors, and chose a governor thenii-> 
selves, who passed this act, without any authority 
so to do ; and, as it appears, by governor Glen's 
letter, without the proper consent of the other 
branches of the legislature, the assembly having, be- 
fore that time, been dissolved by Mr. Johnson^ the 
legal governor. I am, therefore, of opinion, that this 
act, which was obtained, and passed, by an usurped 
authority, should hot be considered ai^ a law ; and 
it appears, by governor Glen*s letter, it has not 
been considered so, by the practice, that hai beeft 
in use since then, coneeming matters contained iji 
the said act. As to what is contained in governor 
Glen's tetter, about refftoving one of the afibistant 
judges, how far he ItiLn acted, in that respeOt, con- 
sistent with hts comtnii^ion, tnd instructions, and 
whether there waG^ deficient reasons given for 
JO doing, mnst be submiitted t6 your lordships^ 
from the inlonnatioil be held given you on that 
head. 

Jtfiiy 30, 1750. Mat. Lamb. 

A A 2 
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{10.) The opinion of Mr. FanCy on the same 
topic. 

To the right hon. the lords commissioners for 
trade and plantations; 

My lords. 

In obedience to your lordships' commands, sigr 
nified to me by Mr. Popple, I have considered an 
act passed m Carolina, during the government of 
the lords proprietors, intitled, " an act relating to 
the biennial and other assemblies, and regulating 
elections, and members," by which act, I observe, 
that there is a power given to the assembly of this 
colony, to meet without the consent of the crown. 
The charter granted to the lords proprietors, does 
not, in the least, warrant a proceeding, so deroga- 
tory of the power, and authority, of the crown. 
'The power of calling of parliaments, is admitted 
to be an inherent privilege in the crown ; and, I 
believe, this is the first instance, that such an at^ 
tempt has been made to deprive the crown of it. 
J think your lordships should shew ypur disappro*^ 
bation of a law, which, in so high a degree, en- 
croaches upon the prerogative of the crown; but 
I must observe to your lordships, if the facts are 
true, which are stated in the memorial of Mr. 
Stpyth, the chief justice, I think it cannot be con- 
sidered as an act in force, not having receiyed 9 
due confirmation, agreeable to the rules settled, by 
the lords proprietors themselves. 

April J, 17S7. Fk4n, Fa^e, 
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(11.) T/ie opinion of the attorney and solicitor^ 
general, Ilatcomt^ and Afonntagiie, on similar tO" 
pics of incompetence^ 

To the right hon. the lords commissioners of 
trade and plantations. 

May it please your lordshipii. 

In obedience to your lordships' commands, sig- 
nified to us, by a letter> from Mr. Popple, hereunto 
annexed, we have considered the manner of pass>- 
ing the act of revenue, seat to the lord Colepeper^ 
in the year 1679> under the broad seal of England. 

We have likewise perused the extract of the 
commission granted to the said lord Colepeper, 
bearing date the 6th of December, 1679, and the 
extract of colonel Hunter's commission, both 
which have been transmitted to us by Mr. Popple, 
and by them it appears> that the method now used^ 
in passing acts for Virginia, is extremely differenj; 
from what it was in the year 1679. 

By lord Colepeper*s commission, the governor, 
and council^ at Virginia, are to lay before the king, 
in council here, such bills as shall be prepared for 
making new laws for that colony, in order to have 
the sovereign's approbation thereof; and if that be 
obtained^ such bills are to be transmitted^ under 
the great seal of England, to the assembly in Vir* 
ginia, where (if what shajl be so transmitted, be 
assented to, by the major part of sucli assembly) it 
becomes a law from thenceforth, until it shall be 
repealed, by the like method and authority; but, 



8SS Opinions of \Pfike Cohmal 

hy the constitution^ which seems now to be esta- 
)>lished^ the general assembly in Virginia, have a 
liberty of enacting, among themselves, such laws 
as they think convenient, and the same are to. be 
looked upon in force, until the sovereign, upon a 
transmission hither, shall disapprove the same; 
provided the transmission be made, within three 
months, after the act passes, in the assembly at Vir- 
ginia, fbr the sovereign here, either to confirm or 
annul the same. 

The former of these ways, for enacting new 
]aws, seems to us to be the rule, that must govern 
in the present case, concerning the said act of re- 
venue, which passed in l679> under lord Cole- 
peper's government, and the method, that was 
then taken, for passing that act, appears to be di- 
rectly opposite to the said method, that ought then 
to have been pursued ; for the bill was originally 
begun here in England, and from thence trans- 
mitted, under the great seal of England, to the ge- 
neral assembly in Virginia ; there the bill was nofe 
assented to, as it was transmitted, but was returned 
back with two provisoes added thereunto, which 
provisoes being made part of the said bill, ought 
regularly to have been wholly approved of, or re- 
jected, by king Charles the Second; but neither 
one, or the other, was directly done, for the bill, 
with one of the provisoes, was ratified, and con- 
firmed, by the said king, and the other proviso was 
disallowed of, apd annulled. On consideration 



ConstUuHons.l Eminent Lffwr/ers. 359 

whereof, we are humbly of opinion, that the ratifi- 
cation^ and confirmation, of the said act, with one 
of the provisoes only, did become null, and void, 
by the disallowance of the other proviso. 

If any part of her present majesty's revenue 
subsists by the authority of this act only, we con-' 
ceive it may be for her majesty's service, to have a 
new bill pass in the general assembly at Virginia, 
and be transmitted hither, for her majesty's ap- 
probation, pursuant to the method prescribed in 
colonel Hunter's commission, which will take 
away ail doubts concerning the collecting, and 
payment, of the said revenue. 

Dec. 23, ITO*^. Sim. Harcourt, 

J AS. MoUNTAGUH- 

(12.) The opinion of the attorney-general Northey, 
that care should be taken, for the regular transviis* 
siouy in order to the consideration of the queerCs 
councils. 

To the right hon. the lords commissioners of 
trade and plantations. 

May it please your lordships. 

In obedience to your lordships' order of refer*' 
ence, signified to me by Mr. Popple, by his letter, 
dated the 14th day of February last, I have per- 
used, and considered, of the inclosed act, passed 
at Barbadoes, the 8th of August, 1705, intitled^ 
" an act for the better enabling the executors of 
-Christopher Estwick, esq. to pay the debts of the 
said Christopher Estwick," in which act it is recited^ 
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that Richard Estwick^ gentleman, having two sons^ 
Richard, and Christopher, and two daughters, Eli* 
zabeth, and Anne, devised one half of his real 
estate to Richard, and the heirs of his body, the 
other half to Christopher, and the heirs of his body, 
vt^ith cross remainders entail among them, charged 
with the payment ©f his legacies, remainder to his 
two daughters entail, remainder in fee to his 
widow. That Richard, the eldest son, dying with* 
out issue, the whole estate came to Christopher, 
and, that he having made his will, and thereby 
made some provision for his only son, and two 
daughters, and made several executors, and not 
having fully discharged his father's legacies, died 
incumbered with debts, to the amount oF six thou* 
satid pounds; that the said Christopher was also 
seised of several negroes, of his own purchase; 
that the creditors had commenced, and threatened, 
suits against his executors, for recovery of their 
debts, whereby his personal estate, and his negroes, 
were in danger of being wholly extented, and 
sold, to satisfy them ; and, if the negroes are taken 
off from the plantation, whereof he was seised en- 
tail, the plantation would become of little value to 
the son, which could not be prevented, by any 
way, but by applying the whole profits of tljie 
estate to discharge the incumbrances, and by 
allowing the creditors interest, in the mean while, 
at ten per cent, and that the executors did con* 
ceive, that this way, the estate would, in all pro 
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Lability, be preserved entire, and be cleared b^ 
the time the son should come of age ; and, there- 
fore, it is enacted, that the executor be empowered 
to apply the profits of the whole estate towards 
payment of debts, and incumbrances, and to allow 
the creditors ten per cent, interest, till paid off: 
which act, I am of opinion, is unreasonable, in re- 
gard thereby, the entailed estate, which descended 
to the infant, and was not chargeable with the 
debts of his father, is charged with the same, and 
also with ten per cent, interest, and no provision 
whatsoever is reserved for the son^, during the time 
the debts are clearing. 

I beg leave to take notice, on this occasion, that 
the governors of the plantations do not observe 
their instructions, in transmitting the laws passed 
in the plantations, within the time prescribed for 
them to transmit the same. It appearing, in this 
particular case^ that this act was passed the 8th of 
August 1706, and not received, by your lordships^ 
till the 12th of February, 1711; and, therefore, I 
submit it to your lordships' consideration, whe- 
ther the governors of plantations are not to be 
put in mind of taking care, that laws, passed in 
her majesty's plantations, be transmitted for her 
majesty's approbation, in due time, 

April 25, 1712. Edw. Northey. 

(13,) The opinion of the same lawyer on the queenU 
power of repealing the acts of the Maryland assembly , 
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To the right honorable the lords commissioners 
for trade and plantations. 

Miy it please yoar lordships. 

In obedience to your lordships' cotnmands, signi* 
ficd to me by Mr. Popple, junr., I have considered 
of the questions mentioned iu the annexed letter ; 
and as to the first of them, viz. whether in case her 
majesty do not signify her pleasure within eighteen 
months, the suspending act do then expire, or 
whether the same do remain in force, oStQV the 
eighteen months, until her majesty's pleasure be 
signified ; I am of opinion, the suspending is to 
continue in force for eighteen months, unless sooner 
determined by her majesty's pleasure ; and the 
clause, that no prosecution shall be, until the expira- 
tion of eighteen months, or until her majesty shall 
declare her pleasure, I think, can have no other 
construction; and, therefore, in all events, the act 
is to determine at the end of eighteen months, 
without her majesty *s pleasure declared} and sooner 
if she shall so please to declare: and as to the 
second question, viz. whether in case her majesty 
do signify her pleasure for the continuance of this 
tfuspending act, for a certain time after the expira- 
tion of the eighteen months, or until her majesty's 
further pleasure, the said act will remain in force 
accordingly, I am of opinion, all the power re* 
served to her majesty by the act, is to determine 
the act within eighteen months ; but her majesty 
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cannot, by her declaration^ continue longer the sus- 
pension of the former act. 

December 19, 1705. Edw. NokHpiy. 

(14.) The epinion of the same lawyer , on the unfit* 
ness of an act of the Jamaica assembly ^ as inconsist* 
ent with the queerCs prerogative. 

To the right honorable the lords commissioners 
for trade and plantations. 

May it please your lordships. 

In obedience to your lordships' commands, signi- 
fied to me by Mr. Popple, I hare considered of an 
act passed in the island of Jamaica, intitled, '^ an 
act to provide an additional subsistence for her ma- 
jesty's officers and soldiers, and fcr other uses;" on 
which law, I observe, that the parts of it, whick 
relate to quartering and subsisting her majesty's 
forces, are temporary, and are to expire on the 1st 
of November next; but other parts of the act, which, 
I apprehend, intrench on her majesty's prerogative, 
are perpetual. 

As to the provisions for subsisting the soldiers by 
deficiencies, I am not able to judge, whether it be a 
sufiicient provision or not, and being only tempo- 
rary, if the same be found by the officers of her 
majesty's forces to be insufficient, it may b^ recti- 
fied when another bill shall pass: however, the 
clause in the act, that no perspn shall have any share 
of the money to be raised by that act, that marries 
any inhabitant of that island, is unkind. 

And as to the other jjarts of the act, which are per- 
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petual, viz.y the clause that disables any officer or 
soldier Ahe governor excepted) to use, exercise, or 
enjdifiny civil commission, power, place, or autho- 
rity, oir.ib the militia in that island $ and the clause 
that lays a penalty on all persons not being native 
born subjects of England, Ireland, or the planta- 
tions in America, that shall use, exercise, or enjoy 
any commission, civil or military, (except in her 
majesty's forces in that island under her pay) : 
I am of opinion, they are both against her majes- 
ty's prerogative, and the latter carries the disability 
fiirther than what is done by the act of the 7th 
William, which is restrained to the courts of law 
tfnd the treasury, and that matter is not concerned 
in the title of the act, and therefore that this act is 
not fit to be confirmed. 

jtdy 9thy 1 706. Edw. No rth e y. 
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